5re the Hen. Sir Clinton Roper, Judge of Appeal and the

”Mf. Justice Mishra, Jddge of Appeal and the
i-Sir Barry O'Regan, Judge of Appeal Thursday the >th day

1987 ar 9.30 a.m.

i

COMMISSIONER OF INLAND REVENUE Appellant

AND

PROPERTY NOMINEES LIMITED Respondent

Shah & Mrs. Madhuri Sharma  for Appeillant

. Davies QC and Mr. P. Xnight for Respondent

s is an appeal ‘agaiust the decision of Kermode J in which
allowed an appeal by the Respondent zagainst a decisicn of
Court of Review concerning the sale of cercain land at

hese ara rhe facts, which are not sericusly in dispute:
. the 7th December 1971 Mx. G.L. Cray, a Melbourme
licictor, concluded negotiations cn behalf of Trade Winds
miced, a company lncorporaLed in tiae New Hebrides, for an
Dtion to purchase a block of land (19 acres 32 perches)
SItuated some twe m1105 from Nadi Airport and close by Nadi -
#n,  Trade Winds is a Gray family company cver which Gray
tlmself had effective CODC*Ol and the property in question
¥as ownad by Keshra Chandra Yerma as Executor cf his

athar's Estate. The option agresment, exscuted on the 7th
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r7provided'fcr a purchase price of $F120,000, wich
’4of purchase to he exercised by the 31ist Marcho 1572
here was provisicn for extaasionm of the term on
£ 54000 which was presumably exercised 2s Lhe
Tas not taken wp until the 29th &pril, 197%. Ic is
Zant te the case that the opticn ccncalneq a warranty
+ ad for the

2, Verma that "The said land may be us.
% of a hotzl and mortel":

on Agreement providad that it could be exercised by
‘nds or its nominee and in the result Gray, as Trade
Jaminee, exercised the opriom and entered into an

oht for sale and purchase with Reshra Verma omn the
Earil, 1972, The agreement was executed by Cray '‘as

& for a Company to be incorporated im Fijl under the
Foperty Nominees Limited”. The Bespondent company was
thicorporated on the 10th July 1972 with a share capitel
600 divided into 1000 $1 shares of which Gray held one
7employer or partner in his law firm, R.M. Smith, the
Ce'as Crustee for members of the Gray family.

frst meeting of directors of the Respondent (Gray &

itk was held cn the 17th July 1572 when the Company

ited. the agreement of the 29%ch April 1872. Keshra Verma
eYenced some problems in giving 2 clear title with the
“ttithat the rransfer of the property fo the Responcent
regiscered until rthe 19th April, 1973.

27th Novamber 1373 the Respondenc. sold the whole

Ly to Gray '"as Trustee for a company or syndicate to
rmed” for $410,000. The property was actually

zrred Lo Gray himself on the llth December 1973.

spondent did not file a rerturn of income for the year
“31st December 1973 as ir considered that it had earned
bur in November 1977 the Commissionev issued a defaulcr
sment for rhat year claiming tax of $31,666 on the
ig;ghar the estimated profit on the sale of the Nadi land
=895, 000. The Respondent objected to this assesssment
é}eﬂ-a'rerurn for 1973 showing a loss of $11,198. The
ssloner countered by issuing a fresh assessment in June
: gla%ming rax of $93,899 on the basis cof 2 chargeable
eme' of $281,698. The Respondent lodged an objection to
gSsessments and three years later, on the 4th November,
3£§he Commissioner gave norice cthat rthe cbjections had
wowholly disallowed'.

wespondent duly appealed and the martter came before Che
EL:of Review, rhe hearing extending over some days.
d8nce was given for the Respondent by Gray, a Surveyor




wiogs who had been employed by the Respondent to prepare
g?@ﬁd'make.planniﬁg applic ns for use of the lan

' site, and a Mr. D.A. M
sy in Fijl, who gave evide:
%z those who scught finance
ne time. . )

d
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cilrath, a Director of 2 no
ce of the difficulties
for naotel development a
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queétion-fa:ing the Court of Review was whether rhe
Sotdent was cauvght by proviso {a) to S11 of the Income
ket (Cap 201) which reads : - ‘ :

ovided that, withour in any way affecting the
enerality of chis section, total income, for the purpcse
yEithis Acr, shall include -

a} any profit or-gain accrued or derived from the
sale or other dispositicn of any real or personal
property or any interest -threin, if the business
of the raxpayer comprises dealing in such .

*  property, or if the property was acquired for the
purpese of selling or otherwise disposing of the
awnership of it, and any profit or gain derived
From the carrying on or carrying out of any
undertaking or scheme enterasd into or davised for
the purpose of making a profif; but nevertheless,
the profit or gain derived from a transaction of -
purchase and sale which does not form part of a
series of transactions and which is not in itself
In the nature of frade or business shall be
excluded'.

.Proviso specifies rhree situations where a orofit or
from dealings in real proverty will raicss a liabiliry
8X, namely, where the business of the rfax payér
Iprises dealing in property, where the property was
gaired for the purpose of sale or other disposition and
iere the profir or gain is derived from the carrying out o
fidertaking or scheme entered into or devised for che
9se aof making a profic.

L}

re rthe Court of Review ir was the Commissioner's case
A_the Bespondent came within all three limbs of the
paI¥1so; however, cthe Court had no hesitaticon in concludine
i3t the first limd had no application, there being no -
. §ence that the Respondent's business comprised dealing in
8d.  The Court of Review did however find Lhat the
»Pondent was caught by the second and third limbs.  On
¥Peal Kermode J held that the evidence did not supparC a
ding chat the Nadi land had been acquired for the purpesa .




sale: or sltermatively, if 1T conld be said thal rhers
‘two purposas cthe evidence ¢id nol support resalg as the
iant one. He further concluded that The Responcsnt was
caughz by the third limb of the proviso. — As thare is
ypeal by the Commissioner against CTaal finding nothing
need be sald con that issue.

ore dealing with the specific grounds of appeal it is
Aipful to consider in more detail the actions of Gray and
.5 Respondent from the rime when the option was first teken
in December 1971 until rhe sale of rche land to Gray by

& Respondent two years later. In evidence Gray maintained
vom the cuCset thalt the property had not been acgquired with
hée sole or dominant purpose of resale, but with the purpose
developing a hetel, either alone if finance could be

sed, or as a joint venture with a fipancier, and that the
gason the property was ultimately sold was because finance
a backer could not be found.

¥t 1§ significant as we have said, that the option cf the

th December 1971 contained a.wayranty that Irom a Town
Planning point of view the land was available for use as a
hotel or motel site. Within days of obtaining the epticn
Cray was in touch with a New Zealand firm specialising in
Hotel and mortel furnishipgs and had zdvertised in a Hong
Keng paper seeking "developers for equity participation' in
the hotel venture, or finance on first mortgage. By the 21
ebruary, 1972 Gray. had obtained a projected capital
commitment and trading result report from a firm of
Melbourne Accountants, which was made available to those who
had ‘shown an interest in the venture; and im a report of tha
24th March the members of the Gray family trust were given
details of the proposed hotel scheme. On the 29th March an
application was made To the Town Planning Officer in Suva
seeking confirmarion that the land would be available for
horel purposes; and a firm of Architects in Suve was
requested to do what it cculd by way of representations to
ensurc that the land was not zoned as a gresn belt, Chere
baving been some suggestion to that effect. On the 29th
April the agreement for sale and purchase was signed and the
search for fipmance or a partner in a joint venture

ontinued. On the 10tk July 1972 the Respondent was
tcorpeorated, and on the 17cth adopted ths agressment.

(&1

Un the 31sr Augusc 1972 Gray wrote this letter which he
accepted in evidence demonstrated a change of artitude
Tegarding the Respondents furture involvement with the land

and the hotel project : -
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ro our telephome conversation on the 28th ins.

a Company called Property Nominees Limited in Fiji
owns a freehcld 19 acre hotel site in Queens Road

§iy between Nadi and Nadi Airport. This would be
ftonr doubt the best site for a major hotel in the. entire

ap lication for the site to be zoned for horel ;
e¥opment has been approved by the Town Flanning Board of
f-and the Board has -also approved plans for a horel of
drooms and all facilities. The coustruction of a
e-staff block separate from the hotel has also been

yed and it occurred to me that if you were toc build
Sifirst it would provide some staff accommodation for
rsonnel engaged on your road contract. I had discussions
ERMr. Eric Budzynski, your Exscutive Engineer, when I was
uva recently and he thought che idea was a good one and
zoested contacring you.

ghton Contractors Limited from Sydney first approached me
Ut our sice with cthe intention of building the hotel to

Se staff on the assumption that they would be the
ecessful tenderer for the road contract. Leighton's are
L.interested and Mr. Graham French their Australian
elopment Mapager is doing a feasibility study at the
Sent stage. However, the project would seem to be of
cater benefit to rhe Company constructing the road bacause

h ‘projects could have joint administrative personnel and
f:occupation of rhe hotel by your persconnel in rche first
le of years would supplement the occupancy rate while
hotel was achieving maximum occupancy.

fave had the benefit of the advice of Mr. Colin Thompson
519 1s rhe Victorian Manager for Travelodge and who was The
ral Manager for Travelodge Fiji.during the construction
ts four hotels at Suva, Nadi, Savu Savu and Tavenuni.
ust be kept in strictest confidence, at this stage, buc
« Thompson and his wife are anxious Lo return to Fiji and
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%3 .be ‘available ca be Manager of the hotel if the
viz] inducement 15 sufficient. He has gtud} g Tha
tc projecticns contained in Che enclosed submission
®rysyes cham to be conservative. I enclase two
of che submissions aleong with twe copies of sets of

ich have been approved.

an see we have dans a great deal of work om the
over the last nine months and the price asksd for
shold site is $a380,000, egual to $20,000 an acre.
S4sation for the Architect who drew rhe sketch plans
a‘_é'required To an extent cf 310,000 should he not be
ed as Architect for the project.

ad major land dealings before in Fiji and scld the

n the corner of Victoria Parade and MacArthur Streest

h'a nine storvey bullding is currently being

cted by Centaur Properties Limited of Sydney. Mr.

oxton of Centaur Properries Limited would advise you

he was mcst satisfied with his Company's purchase and

presentations made to him. Myr. Loxton's Company is ;
nterested in office buiildings and factories and ;
eofore . we did not offer them the. hotel. . ‘ o

-H%E the hotel site is ready for development my Company
n Co sell the preject as soon as possible and

1ly you would wish - -to have an inspection prior to ;
gEfig your decision. I would therefors be available at *
cexpense to visirt Fiji with you or one of your Executives
igur . convenience within the next few weeks.

) that this changez of plan was forced on him
wse of the ipability rCo obain financs aand his
,'ﬁyement in the purchase of a preperty in Melbourne and
. commitfments. Howaver, che Melbourne property was
a8 a profit which Gray said enabled him To return ro




L. Further arte
ner with Tinance. He re
interestad io ja i

¥ruary 1973 Gray obtained a valuarion of $30,030 p
or rhe land, and a few months later was negotiarin _
's shares in the Respondenc for $500,000.

‘or July 1972 Gray learned that the land was to be
tated in Nadi Town sco that it had subdivisional

re sketch plans for a subdivision. In October Gray
d¢d to purchase the land frem the Respondent for

(000, The land was duly subdivided and after scme lots
2en sold Gray sold his interest for an undisclosazd sum.

o now to the grounds of appeal and the first two,

an be considered together read : =

AT the Learned’ Supreme Court Judge erred in law in
lding that the Court of Review, in ruling that the
espondents had failed to prove that its dominant
urchase on acquisition of Televant property was not one
f disposition, acfed upon a view of the facts which
ould not reasonably be entertained;

THAT rhe learned Supreme Court judge erred in law in
holding that relevant profils were not raxable as
proceeds of sale of property acguired for purposes of
isposition, within the second limb of proviso {z2) ra
ction 11. Income Tax Act:

%gnus was on the Respondent to show on the balance of
nabilities that the Madi land was not acquired wich the
or dominant purpose of resazle and it could mest this

by showing that resale or disposition was not a purpose
cquisition, or that it was not the dominant purpose
#use ancther incensistent purpose influenced the
ASition in an equal or gresater degree or because rhe
Payer had no firm view as to whar he would do with the
PRIty after acquisition, with resale beine bur one of
#oer of possibiliries. i

=4

z=08 considered the evidence relating to the secend limb
Court of Review summarised its conclusions in rhis way




tn rhe result, tnersfore, although I am satistied tn;?
ay starced off with the purpose of develcping 2 hotel
d}ecc, by the rime Zhe appellant tock over his confrict
+4th Keshwa Verma CGray had tyo purposes, one of ) i
developing a hotel project and one oL salling tae preject

“soon as he had develcped it to saleable proportions.
far from being convinced Tthat the appellan;s‘l§cmln§nz
fourpose was to develop a hotel pro;ect,‘; am Ln§:1ned Lo
gthe belief that when it acquired the Nadi. land it was K:E

he purpese of selling or otherwise disposing of it.
£¥Y11 "events the appellent has failed tc convince che
\pﬁburt, as a matter of belief, that irs dominant purpose
was not ona of sale”.

would appear from the last sentence of that passage that
Court proceeded on the basis that there was 2
Fesumption that rthe taxpayer had acquired with a sole or
iinont purpose of re-sale which the raxpayer had to

@fure, but thar is not the law. {See Macmine Pty Limited
d.Federal Commissicner of Taxation 9 ATR 638) ).

i-appeal to rthe Supreme Courr that Court was only justified
interfering with the judgment of the Court of Review if
- had acted ‘without evidence, or upen a view of the facts
fiich could not reasonably be entertained, or had
Hsdirecced itself in law.

the instant case Kermocde J concluded that the Court of
iew had taken a view which could not reasonably be
tertaired if che whole of the evidence had been given
oper consideration. He further concluded that the Court
fiad erred in attributing fo the Respondant purposes which

cre' those of Gray personally. In cther words rh2 Court
®F:Review did not distinguish between actions taksn by Gray

own behalf and those teken on behalf of the

spondent.

‘Is frue, as Mr. Shah submitfted that there were elements
‘the Respondent's evidence, which was primarily the

dence of Gray, which supported the view rhat the
Sspondent acquired the property for the purpose of sale,
UL when the whole of the evidence is considered, and Gray's
cole ar the various times properly interprected, we are
isfied that Kermode J was right when he said : -

"In my view the Court did err in considering thas sacond
limb and it should have hald on the evidence that rhe
‘land was not acquired for rthe purpose of resale and that
if rthere was movre than one purposz the dominznt sne was
~acquisition of the land for development and not resals.

+The transaction was not, in my view, caught by the second
limb. ™




ndence produced at the he
he hetel project with vigeur and
smimant purpeose there was rezal
the Respendent, the matfer could h
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Winds. However, the Court of Review's
wera first, in squating Gray’s atfempl

ance or equity participation for the hotel pr
: to sell, and secondly in concluding that
endent's purpose on acquisition was to resell from the

vithat Cray tried to sell his own shares in the

ondent. Gray's attempted share deal was irrelevant o
irquiry and the involvement of third parties on an

able basis does not amount to a sale or dispositicn..

hird ground of appeal reads ; -

'HAT the Learned Supreme Court Judge erred in law in
lding that the material time for consideration of
‘retevant purpose was as at 29rh April 1972, being the
wdate of entry by one Gray into an YAgreement” as Trustee
or the Respondent, a company net then having a legal
xistence;” :

1 ‘would have thought on the facts in this case that in
ezking to determine the purpose for which the land was

ppellent entered into the binding agreement that had to
e considered.”

w882 no merit in this ground of zppeal. In the result
rmiode J did nct decide the cass on the basis cf an
fttention held by Gray esarlier than the Respondent's
doprion of the agreement and indeed in this passage he
Bpears to have made a finding that che land was acquirad
ggdzvelopment purposes' at Cthe rCime the z2greement was
gptad 1 -

'On the unusual facts of this czse the Court should not
have held that the purposs for which the land was
acquired had to be derermined at the time the Company
formally adopted the agreement. It should, in my view,
nave held that the purpose was that of Mrv. Gray when as
-trustee for the appellent company, later to be formed, he
entered intc a binding agreemant to acquire the land for
the appellent. His purpoase was Lo azquire the land for
development purposes and that Che purpose stili existed
when rhe company adopted Che agreement”.




THAT the Learned Supreme Court Judge erred in Law in
attaching significance to [indipgs as to Resp?ndent‘s'
purposs of building an hotel, same being comsisient with

tuilding for rasale;

‘point the Appellant was making in this ground of appeal
. that acceptance that the Respendent held with the
Shrpose of building a horel did not preclude the Respondent
om having & ceoncurrent and dominant purpaese cf disposing
‘the land in an improved conditicn. Se far as we can
%e 1t was never put Lo Gray in cross examination that the
Raspondent intended to sell rhe land afrer the hotel was
il1C; or whether the land would be disposed of by sale or
“hotel projeer by a sale of shares.  Apart from that the
afdence is not consisrent wirth an infention Lo sell the
kand after the hotel was builr.

As an aside we might say that by the time the agreement was
adopted by the Respondent the situatiorn was so confused and
mcertain that the Respondent could be forgiven for heldin
.he view that it just did not know what it was going to do
ith the land Gray had committed it ro. In the result it
tspoesed of it for a purpossz which neither Gray nor the
espondent could have had in contemplation when rche
ggreement was adepted - namely, subdivision).
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"THAT the Learned Supreme Court Judge erred in law in
failing sufficiently ro adverct to the issue of the
credibility of the Respondent's principal witness, a
macter peculiarly within the purview of the Ccurt of
Review; ;! '

. believe ir carrect to say that at no stage did the Court
3£ 'Review hold thal Gray was dishonest or untruthful,
thowgh it is fair ro say that because of its cenclusions
£E must have re jected parts of his tastimony. Howsver, the
Lourt's view of Gray as a witness of truth must have been
nfluenced by its incorrect approach to the facrts and rthe
aw. In chort, the Court of Review hesld against Cray on a
staken basis, at least in path.

h?re Was nc suggestion that the mass of documentary
Vvidence preoduced was fabricated and Gray's evidence appears
SQAsistent with irt.

We re ject that ground.




final ground of appes

et

reads @ -

#THAT the Learned Supreme Court Judge erred in law in
attaching significance to alizged plans by Respondant to
2ell its shares rather than land held by it, such plans
Shever beinz implemented and being indicative only of
eneral spaculative intent. :

s ground really touches the substance of the cas2 but
the way suggested by Mr. Shah. It was the Court of
siew rather than Kermode J which attached significance
¥ay's proposed sale of shares and in so doing failed te
fitinguish between the land owned by the Respondent and Che
2s owned by Gray and his family and &s . a result confused

purpose and intentions of thes company with thoss of Gray
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