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This is an appeal from a decision of Dyke J. in 

the S1Apreme Court's supervisory juris.:::.iction , declaring 

null and. void an award. r;-;.ade by the .;..bricul tural Tribunal 

(tribunal) and upheld by the Central A&ric;;..ltural TribL~~al. 

'I'he learned Judge held that "the award of the tribunals 

- can only be made subject to the consent of the Native 

Land Trust Board U,iLTB) ·and. the absence of such consent 

will make the award null and void". 
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The grounds of appeal pose two questions :-
• 

(1) Can the Supreme Court exercis e supervisory 

jurisdiction over specially created judicial 

institutions like the two tribunals? 

( 2) Where native land is concerned., can the 

tribunals make an award without making it 
• 

subject to the consent of N. L.T . B. ? 

The first question does not present any graat 

difficulty and we concur vii th the learned Judge , for the 
I 

reasons he has given, that , where the tribunals act beyond 
their powers, the Supreme Court can exercise its supervisory 

power s to control them. The ori gin of ihe jurisdiction was 

discussed by this Court in K. R. Latchan v . Sunbeam 

Transport & Others (45 , 51, 57 & 61 of 1983) and limitations 
are f urther set .out in Manoa Bal e v . Public Service Appeals 

Boar d (23 of 1985). 

The second ~uestion raises the important but vexed 
problem of comparing the powers vested· in NLTB by the 

Nativ~ Land Trust Act enacted in 1940 and those vested in 

the two tribunals by the Agricultural Landl ord and Tenant 

Act (ALTA) enacted in 1966 . 

The former Act takes away the power of t he native 

owners of dealing v:i th their land and make s NLTB solely 
responsible for controllinz pnd administering native land 
for the benefit of the owners . Section 12 of t hat Act 

reads :-

11 12.-(1) Except as may be otherwis e provided 
by regulations made hereunder, it shall not 
be lawful for any l essee under t:iis Act --ta 
alienate or deal wi th the land comprised in 
his lease or an:y part thereof, whether by sal e , 
transfer or sublease o~ in any other manner 
whatsoev er without the consent of the Board as 
lessor or head less or f i rst had and obtained . 
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has 
of 

The granting or v:i thholdinb of consent 
snall be in the absol ute discretion of 
the Board , and any sale , transfer , sublease 
or other unlawful alienation or dealing 
effected wi'thout such consent shall be null 
and void: 

?rovided that nothing in t:-..is section 
shall make it unlawful for the l essee o:: a 
residential or commer cial lease granted 
before the tweni;y- ninth day of Septeober , 
194C, to mortgage such l ease . 
(Suosvi"t~-cel by 30 of 19d5 , s . 8 , en~ 
e.!!!ended by 29 of 1948 , s . 3 . ) 

(2) For t~e purpose o= this sec-,;10:1 
11 le2.'se 11 includes a subl ease e.n.d 11 l e~see

11 

incluc.es a sublessee. (Inser'tec. by 35 o= 
1943, s . 2) . 11 

83% of the land in Fiji 

leased much of it tiO ten.e.nt 

is native l and and :TLTB 

farmers under tre provisions 
regulations made thereunder . 

lessees 'to arr~n~e =o::- ~ne 
the native La:1.d. Trust Act and 

have o::ten been made by 

c~ -civat::..on a:1.cl use o= such la:-.C: by ot:::e::- :persc:1::; in 
c cntraven:~ior~ of section 12 ; i ving rise to a gea -c aea.l of 

litiib~t::..on and , occasionally , so~e ::..~jus~ice . 

:.-tte. ::Pts 

In 1966 ALTA v,as enac1:ec. for 1:hc s--:atec. pu.r:!:)ose 

11 "to provide for ihe rela tio:1s be1.ween. lc::.ndlo.:-ds ar.d tenants 
of ag::-icul tt..ral holdin.:;s and for matters connected thcrer,i 1:h

11

• 

Sections 4 and 5 anC: 23(3) of t .. is Ac1; e.re :-

11 4 .- ( 1) \/here a person is i:1 occupa-cion o:: 
and is cultivat~:1.c an agricultural holdin~ 
anu svch occupa'tion ant cul~ivat_on has 
continued before or after the coo::ience!ilen--: o:: 
this Act for a periot o: !10t less tLan t::.ree 
year s a~d the la:1.dlord has ta~en no s~eps to 
evict him, the onus shall be on the land.lord 
to :;,rove tt:at such occupation \ias r,i tl:out 
his consent , c.=id if the landlord fails to 
satisfy such onus of proo:: , a tenancy shall 
be presumed to exis1: under ~he provisions of 
this Act : 
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Provided that any such steps taken 

betvveen the 20th day of June 1966 , and tj_e 
commencement of this Act shall be no bar 
to the operation of this subsection. 

( 2) Zfhere payment iJl money or in 
kind to a land.lord by a person occupying 
any of the land of such landlord is proved, 
such payment shall , in the absence of proof 
to the contrary , be presumed to be rent. 

5.- ( 1) A person who saintains that he is a 
tenant and wr..ose landlo:rd. refused to accept 
hi I:1 as such may apply to a tribu..nel for a 
declaration that he is a tenant and , if the 
trigw:ial makes such a decl aration, the 
tenancy shall be deemed to have commenced 
when the tenant first occupied the land: 

Provided that rent shall only be 
recoverable where the tribunal is satisfied 
t hat it is just and reasonable so to order . 
(Substituted by 35 of 1976, s . 3 . ) 

(2) Where an agricultural holding is 
held by a Fijian according to native custom , 
he or a person authorised in v;ri tins by "the 
Native Land Trust Board may 2.p:ply to a tribunal 
for a declaration t r1a t a tenancy under the 
provisions of this Act exist and from a date 
specifi ed in such declaration, which shall 
not have retrospective effect, the provisions 
of this Act shall apply to such holding and 
such rent as may be assessed and fixed by the 
tribunal in respect thereof shall be paid to 
the Native Land Trust Board ." 

"23. - (J) On a reference being 2&de to it 
under t he :provisions of section 5, the t:--ibunal 
shall , if it is satisfied thet it is jus~ and 
reasonable s o tc do , declare th.2.t an 
a~,,ricL;..J. tu.ral tenancy under the provisions of 
this Act exists , and direct that an instrument 
o-S: tenancy be entered into by the landlord and 
the tenant in a forI:l pursuant to the provisions 
of this Act." 

Section 59l2) and (3) reads :-

"59.-t2) The provisi ons of sections 7,8, 9 , 
10 , 11 and 12 of the Native Land Trust Act 
and of all regulations made thereunder shall 
be subject to the provisions of this Act. 
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( 3) No thin£ in tl:is Act shall be 
construed or interpreted as validating or 
permitting an application to the tribunal 
in respect cf a contract of tenancy which 
was or is made in contravention of any law." 

By an amending Act the following provisions were 

added in 1967 :-

11 18.-(2) \Vhere a tribm1al considers that any 
landlord or ter1ant is in breach of this f;ct 
or of any law, the t ribuna l may de.Lare the 
tenancy or a purported tenancy granted by such 
landlord or to such tenant as aforesnid, nu.11 
and void 2nd may order such amount of compensa­
tion \not being compensation payable under the 
provisions of ?art VJ paid, as it shall think 
fit, by the landlord or by the tenant , as the 
case may be, and may order all or part of the 
agric:J.ltural land the subject of an unlawful 
tenancy to be assigned to any tenant or may 
make any determination or order that a tribunal 
may make under the provisions oi this Act. 

(3) Any application to a tribunal for 
a decl aration , for compensation or for the 
ordering of the makin e of an assignment or 
other order or determination under 
subsection (2) may be made notwithstanding 
the provisions of subsection (3) of section 

- 59 but nothin6 contained herein shall be 
deemed to permit the orderin.; or making of 
an assignment in breach of the :provisions of 
the Subdivision of Land Act or which would 
otherv:ise be tL.'llawful. '' 

The status of a tribunal is akin to t~at of a 

magistrate and that of the Central Agricultural Tribunal 

(a9pellate in character) to that of a judge of the Supreme 

Court. 

The tribunal has all the powers of a Magistrate 's 

Court and determines its own procedure. In :practice 

references to it are made on printed forms on which the 

applicant inserts the required in£ormation and the relief 

sought. Where native land is concerned NLTB is always 
made a party even where t he dispute is between the 



,,. 
v. 

applicant and a lessee of lILTB's and NLTB is not 

directl y involved. 

The first respondent i n this case holds 194 acres 

under a lease granted to hio by KLTB. In 1975 he en~ered 

into an agreement with the appellant in contravention of 

secticn 12 of the Native Land Trust Act, under v,rhich the 

appellant was to cultivate an area of 25 acres for 10 years. 

~e has given other lots to other persons under simil~r 

a 6reeme:its e.nd does not cL8. t ivate any part of the l~nd 

himself. A dispute arose and he applied for an eviction 

order against the appell::.nt w110 referred the matter to the 

tribunal. On the printed f o~ he sought "declaration of 

t-enancy and order of as~ignrn.ent" without further particulars. 

It became clear at the heari..'1.g, however , that he was seeking 

an order t hat would give him a tenancy over the 25 acres 

he h:::_d been cllltivating since 1975. 

The first respondent in his defence alleged that 

the appellan.t was 2. mere employee, not a tenant, under the 

agreem.ent of 21st August, 1975 , and that, in any case, the 

agree;:rrent was unlawful i I1 that it lacked NLTB' s consent. 

HLTB also filed a defence in which it denied all knowledge 
of the alleged agreement or any l andlord- t enant relationship 

between itself and the appellant. In paragraph 3 it said :-

u3. That should the applicant have been 
in occupation of the lo_nd for some time, 
then such occupa tion was (and is) withcut 
the i~TB 's prior written consent, t~e 
I:.1.iT::S objects to su_ch occupation . " 

The tribunal found the first respon:ie:-lt to be an 

unscrupulous landlord. v:ho had exploited the appellant and. 

made the following order: -

" The Tribunal finds that the applicant 
is a tenant, albeit an unla~~ul one, because 
of lack of consent of the Native Land Trust 
Board. The applicant ' s tenancy is therefore 
declared void. It is ordered that 25 acres 
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occupied and cultivated by the applicant 
be assigned to him. There will accordingly 
be a decl a r a t i cn t;1a t an agricultural 
tenancy W1der the provision of this Act 
exists , and it is directed that an instrll.I!lent 
of tenancy be entered into by the landlord 
anc the tenant in a form pursuant to the 
provisions of this Act ." 

At t he hearing HLTB ' s objection to assi~ent 

nas based l2.r:;ely on the un.econom.ic nature of the lane. in 
q_uest:.on if converted into ?-11 a,:;r icul tt;.ral b.olC:i:1:£; . The 
evide~1ce of a field officer of S'i ji Sugc::.r Corpora~ :..on which 

purchased su,gar cane e:;rown on this area , however, \':as to 

the contrary , he assertinJ that , if worked well , the land 

codd produce 225 tens of cane per year . 

An appeal from the tribunal ' s decision to the 
Central A,:;ricultu.:ral Tribu...'12.1 was dismissed . The latter 

tribunal held that the declaration of tenancy and order 
of assignment were correctly ~ade an~ said :-

"There vvill, therefore , be an order for 
assi gn..11ent of the l and co:c.prised in the 
respondent ' s lease . 2:·he Board will issue 
to him an instrllillent of tenancy for his 
25 years . " 

It is not for t~1.is court to consider whether 

correct orders were made under the appropri ate provisions 

of ALTA, the sole issue here being whether it was within 
tr.c pov;ers of -:he tri b;mals to r;ake the orde:-s that ~hey 

raade without s:pec i::ically ma}:::ing them subject to i:rLT:S' s 
conse:it that is to say , did. tLe:r· exceed their jurisdiction 

by m2.king those orders outside the powers ccnferred. upon 

tl1em by ALTA? 

The application was dealt with under section 18(2) 

of the .Act and not under section (5) which, to us , seems 

odd . This is particularly so when there is no provision 

for a declaration of t enancy under section 18 the only 

\ I 



' 

8. 

declaration available on application being t ~zt of 

nullity of a contract of tenancy granted by the landlo~d. 

It see2s to us that neither party was relyinG on the 

agreement of 1975 or claihling anythin~ under it, its sole 

pLu-pose being to prove that the appellant had been 

occuplying and. cultivating the land with the knowledge of 

the first respondent for mo:::::-e than 3 years for purposes of 

sections 4 and 5. In fact v:.hen the tribunal did come to 

de9l2.re a tenancy it c.io. so exactly in terns o-!: section 

23 (.3) wl':.ic l:. rel2.tes or.J.;;.r to a section 5 a pplication. '!:his 

,:;as recognised by the learned Juc..,3e also when he said : -

11 And in tl:is case t h e tri-bunals dealt v:i th 
the application on the basis that the 
respondent had been occupying ani cultivating 
t he land for over .3 years and thus acquired 
a possible tenancy under section 4 of F.LTA." 

It is true that a person wh o is occupying and 

cult iv2.ting land under an unlawful abreeoent may nevertheless 
l . ,. ~ d l .J.. . f ..L • -f b .J.. . .;:, • ..... , q_UD..J..Iy !Or 8. ·ec ara ul.OU O_ venancy l_ .. e sa i..lS.l.18S i..fle 

req_uirement s· of section 4 but he v1ould t 1en be applying 

under section 5, and not under the agreement, wh ose contents 

would be mere evidence to establish those requirements . In 

such circumsta.nces section 18(2) and (.3) would a:p:pear to 

have little relevance as it would be pointless to have 

declared null and void. an agreement under which no claim. 

is, or can be, made. 

Fo::-- instance, ;·:here an a~eement to l ease native 

lanl oade in contravention of section 12 of the Native Land 

Trust Act vrhich is vcii by statute is declared void under 
section 18(2) of ALTA, no co2pensation, assignment or relief 

of any other kind is possible if the period of occupation 

is less than three years. The right to relief arises from 

entitlement to a declaration of tenancy under section 4 , 

not under the agreement, which being void can confer no 

rights . Its only relevance , as we have said, would be 
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evidentiary, to show if the requirements of section 4 
I nave been satisfied. If , however, the agreement v1as one 

t~"lat would be vali d but for some br each or i l legality on 

the part of one party, claims ~iGht arise under the 
agreement itself after its avoidance by the other party 

to it, or by some other tenant having interest in the 
subject land. 

J.. statute does not , as a rule, duplicate powers. 

In .h.LTla :;;o•:.:er to declare a ten.a~1cy on g.roi>'lds o~ occupation 
and ct.:.ltivation alre2.dy e:~isted when subsections 18(2) and. 

(3) \','eTe add~d to it . Their purpose mus t , there:ore , have 
been to deal ·;;i th a situa tion for \·1hicl1 no provision had 

been made in the Act as it then stood and the power 

conferred by them cannot be treated as aiming merely at 
declaring null and void what is already null and void by 

another statute. That would be a pure formality. 
Construction of these provisions a s a whole indicate a 

contract capable of sustaining a claim unless declared 
invalid at the application of an interested party v;hich 

nay include the landlord , "the tenant" under the contract, 

or "any tenant". Among the possible situations it 

certainly envisagas one where more t~an one tenant may 

have a claim over t i:e whole or part of t r~e subject land., 
for instance •:,her e tne whole land is claimed by 11 t .i:le tenant" 

under the agreement produced , whole or :fe,rt of it is 
claimed by someone clair:ling tenancy under some other 
agreement or \'thole or ;>art of it is claimed by e person 

clai:'ing a decl2~aticn of t enancy under section 4 . There 
.r::ay , o:f course , be situations ,,-,,here thei~e is only one 

ten.ant alleg:..n,2; breacnes of t:1e provisions ( such as 
section 11(1) of ALTA itself) or cf some other law which, 

i:f est2blished , say avoid t!le contract . The po·:,:er to 

make a vc:riet:t of ord.ers is clearly intended to meet 

clai~a o= di ffe rent kinds . 

Where , on t;;e other hand , a declaration 0£ tenancy 

is made under section (5) , no order can be made fo~ 
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corapensa~ion, or :or assigr1~ent of land . The te~ant 

automatically becomes a te.::ia..it from the dct~ he ~irst 

occupied the la~1cl a:.1d. tb.e only orde:::- t!la t is maa.e under 

section 23(3) i s for the landlord to enter into a contract 

of tenancy. 

\~'e h£ve not a ttes:pted, nor do the issues before 
us cill fo:::-, an exhaustive construction of these provisions 

2.::-:.d c:.:.r con:I!lents are intendec. nerely to express r1hat 
·.is to ... ~\ .... .,._ . ...... 

De v,:= re:::.2011 :: or enac 1.,men-;; o:r section 18(2) 

and ( 3). 

The issue :L."1 t l:is a;peal is a narrov, one concerning 

solely ti:e ::orm of orders tribunal is e~powered to nake 
viz ·::hether they must in case of native l and incorporate 
the r.'ords " subject to the consent of the Native Land Trust 

Boe.rd" . 

Sections 46 and 47 of ALTA provide :-

"46 . A tenant of an agricu.l "';;ural holding 
:lay , vii th the consent of his landlord, which 
shall no~ be ll!lreasonably withheld , assi gn 
his contract o~ tenancy . 

4 7 . -( 1 ) '?/here a tenz.n t claims that his 
landlord has unreascnbly r;i th.hel d consent to 
t:1e sublettine of ::is holdine:; or the assigning 
of ~is contract of tenancy, such tenant may 
I::lOke application in writing to the tribunal 
for an order c onse:1tin£ to the subletting 
or assi,91ment , as t he case ~ay be. 

(2) If the t:-ibu."1.al considers th2.t the 
ccnse:1t of the 12.ndlord. has b~en unreasone.bly 
v:i th.held the tribunal shall t'.:;ive its consent 
thereto and s~ch order shall take effect as 
if it were the consent of the landlord." 

I7LTE is, by definition, 12.ndlord in respect of 

abricuJ.t1J..:~a 1 l ~nd for w~ich it is e~titled to receive 

rents and profits . Learned Counsel for !ffiTB concedes that 

by virtue of these provisions , the absolute discretion 
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vested in NLTB by section 12 of t he Native Land Trust 

I Act no longer applies to agricultural holdings but 

s ubrtlts that section 47 can be bro~ght into operati on 

only by the tenant (in this case the first respondent ) 
and that he has made no such application . The appellant , 

not being a ten.ant of NLTB' s , can.'1.ot invoke t he tribunal I s 
jurisdiction under that s ection. Counsel for the f irst 
r espondent supports t~is contention. 

We ~cce::;:,t the s:..~bII:.issi on that section 47 is 
con£ined to cases '.\·here applica ticn i s mG!de by a tenant 

r;ho has a c~ntract of tenar.:.cy and wishes to sub- let . The 

ri~t to sublet ther e arises under a contract which , like 
most such contr~cts , r equires that the r estraint ~laced 
on t hat r ight shall not be unreasonably enforced . 

Norm.ally, in case of a dispute, courts would be the judge s 

of reasonableness . In case of a gricultural holdi n6s , 
however , that power is taken a way from the courts and 

vested in the t ribunal . NLTB' s absolute power under 
secticn 12 of native Land Trust Act has also been, b~- the 

same provisions , subjected to t h e t est of r ea sonablenes s . 

Bu.t t .:1e right in all such ca s es arise f ron contra ct . 

A person s eeking a declaration of tenancy unde r 
ALTJ., however , has no c ontract and , ther efore, no right 

so arising . His right t o a tenancy is created not by any 

agreement but , under s ection 4 of ALTA, by Parliament 
i tself , t l-.e ultimate r eposi tory of all power . '!'he tribunal 

is merely the ::n.achi nery to i;;ive e:ffec-"; to t.h.2.t ri.;;ht . 
Section 2 3 ( 3) requires t:ia t it shall declare a tenai1cy and 

direct that a con t r sct of tenancy be entered L'lto , but only 

\·,here it consider s it just and r eas onable so to do . For 

i nstance , it would not be obliged to give eff ect to that 
s tatutory right , i:: the a pplication i s tainted ,;;i th :fraud, 

collusion or an attempt to f rustrate the intent of ALTA, 
the N&tive Land Trust Act , t he Crown Lands Act or some 

other law. 
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','./hen after a heari..."1.g the tribunal, the u.l time.te 

• judge of reasonableness , does ~ake a declar~tion the 

Parliament , in our view , must be taker. to have intended 

that such a declarati on of a statutor y right be binding 
upon everyone including the Crown, NLT:B , or any other 
holder of title . 

Section 47 of ALTA places the lessee of native 
land on the s2me footing as the lessee o: f re ehold land 

who :r:l.2.:-{ not Sl.i.blet ., . .,i thout the consent of the lessor . In 

neither case the consent may be unreasonably v;i th.h.eld . 

I n th2.t rega:r;d. the difference between na-tive l and , Crown 
l ant and freeholQ land disappears and the re~uire~ents 

as to the orders made by the tribunal must, therefore, 

also be t he sao.e. I t would be absurd , in our view, 
to suggest tha.t it cannot make a declaration of tenancy in 
any case at all without making it si;.bject to the consent 
o: the lessor , or titleholder , for that would def eat the 

very pu.I·pose of Parlial!l.ent in enacting section 4 of i,LTA 

which envisages a subl eas e against the v:ishes of the 

landlord . The legal effect of a dec laration under 
section 23(3) is to make , fro2 that very moment, the 

~resEmed tenant under section 4 of the actt,;.al sublessee of 

t he subject land be i t native , Crown or freehold al'1d no 
order for possession can thereafter be aade against him 
on the basis of title. 

'Ihe rest is mere machinery of docuraentation , 
section 8 requiring , the l andlord , on pain of punisr-r:-ient , 

to give a v~lid re6istrable ins~rument of tenancy amounting 

to a sublease . In this regard, too , there is no difference 
between a lessor of native and that of any other land . 

Learned Counsel for the first respondent refers 
to sec tion 5 of the Native Land Trust Act which prohibits 

the native ovmers from aliena-:ing t:ieir l and and pr~vides 

in subsection (2) :-

-f 
j 
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" ( 2) All instru.r:!2ents purporting to 
transfer, charge or encumber any native 
lend or any estate or interest therein 
to which ~he consent of the Board has 
not been first given shall be null and void." 

This section, he says, has not been made subject 

to ALTA by section 59(2) o~ the Act and must, therefore , 

oper~te to invalidate the orders made by the tribunals. 

·,'ie do not agree. Section 5 deals specifically 
.· +· V,l ..,n a liem:.. tion. l :::.nd by native owners and has 

no · ~elevance to restrictiohs in~osed upon lessees of 

native l:i.nd. v:hich is governec. solely by s ecti on 12. 

In respect of the order o f assignment of l and 

·iJ.nder section 18 ( 2) counsel for the first res]ondent 

draws a tte:.Ltion to section 18 ( J) wherein occur the words 

"nothing contained herein shall be deemed to per.o.it the 

ordering or n:aking an assignment in breach of the 

provisions of the si;_bdivision of Land .Act or v1hich would 

otherwise be 1J.nlav;ful" and subrr:.i ts th.at an order of 

assigmnent without endorse!'.:le~t of NLTB ' s consen:t be:..ng in 

its elf unlawful the tri bun.al v;as barred from nal::ing it in 

t ~~e form it did. Vie , !1owever, acce p t t h e constructi on 

given to the words "which v10uld other,1ise be unla-,,yful" by 

the Centr2.l Agricul tura.l Tri bun.al viz . the order w.:1ich 

would be un.lavrrul but for the fact t hat· section 59 (2) of 

ALTA requires section 12 of the Native Land Trust Act to 

be read s ubject to its own provisions . 

The nc ed f o:::- r:a}:ing an order of assi~ent ,·:ou.ld, 

in OLl.I' viev,r, he.ve been obvia-ted i f ti:is case v:ere dealt 

v:i th entirely unde::- sections 4 and 5 ,;:i thout recourse to 

s ection 18 ( 2). The learned Judge held, and v:e concur, 

that t1e declaration of tenancy v;as based on entitlement 

under section 4. If so , the instrument of tenancy entered 

into by the landlord and tenant vrnuld in any case g ive 

the tenant the whole of 25 acres he was cla iming making 

it ur.l.Ilec e ssary to make any other order. 
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Our attention has been d.ravm to the r!o r ding o: 

the Central .b. gricul tur al Tri bun.al' s orde:r· v:l:.ich names 

~IT.TB itself instead of t~e landlord (the first res~ondent) 

against whor:J. the reference to the tribunal vtas made. In 

v i ev; of ,,;he. t v;e have s aic, in ti:~e preceding paragraph the 

variation, if a ny, between the tv;o orde rs does not a~pear 

to pose any real difficulty i~ the way of ic.plementation. 

The matter however, lay entirely r:i thin t he provinc e of 

t.r ... e tv:c tri bL1.nals and does not call for e.djv .. dice. tion ::roe 

Eiefere;.1ce ·::as .c.s.:::e both the tribu . ...r1&ls , as ..-:ell as 

b:{ t:ie learnea. Judr;e , to '_l:is ccur'c ' s jud..;:::ent in 

Dharam Lingarn v. ~onsaoi & Others (42 oi 1981). All we 
•;;ish to say is tria t i :1 that a:p:peal , arg·__;.m.ent v,as net 

directed to , nor adj udication sought on , the i ssue no~ 

before us, the sole q~estion in that case bein£ whether or 

not there rms an arguable i ss\J .. e to go to the tribunal . 

Tile cot: .. :ct t~ere c:ic. act consider t~1e extent , if any, to 

which the _powers conferred b,y .ALT.ti wer-e restricted by ti1e 

oper2.tion of the Native La..--id. Trust Act . 

There is one .ID..8.tter \'i"hich , perhaps , needs 

mention ing . The l e2rned J udge corr ectly hell that the 

appellant 's entitlement arose under section 4 of ALTA and 
the decla ra t icn of tenancy Y.ras , t:1e::"ef ore , mz.d.e _p\J..rsi;_ant 

to section 2 3 ( 3) wakin::; the aj,;pelle.n-t a S½b- lessee of the 

first r es~ondent ' s . If the ~or din~ of the Centr~l 

.,;.;ricL'.l t~al TribLc"lal' s or::.er ,.-,-3.:; Li.tended. to vary t h e 

tri bw."1.al I s order so as to ;28.ke t2·:e 2. :9!,)ella.n.t ~ lessee of 

I'TLTB ' s , that , in ou..r view, v:01JJ..c. be inconsistent with the 

intent of sections 4 , 5 and 23(3) of ALTA . 

This r:1a tter , hov,ever , f2.lls outside the scope 

of ti1is appeal a n u. no orde r was sought in tl12. t regard . 

Any clarifi cation , should it be necessary , can no doubt 

be sought from the t ribunals themselves . 
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The apf)2 al is allowed. and. the order of the 

Supreme Court decls.ring the tribunals ' av:ard null 2r.d. 

void is set aside. 

The appellant v;ill have the costs of t ~-~is 

appeal to be taxed in defaul~ of agreement. 
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