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In 1983 the above named 1st Appellant (La t chan ) was 

desirous of obtaining a lease of certain areas of the fore

shore and che harbour bed near che Port of Suva at a 

location approxi ma t e l y half mile north of King's Wharf . 

The foreshore land of Fiji vests in the Crown savi ng 

certain e xc ep tions , one of which will be referred co 

hereafter and the power co lease t he same is vested in the 

~inister of Lands pursuant co clauses 21 and 22 of the 

Cr own Lands Act (Cap. 132) whi ch read as follows:-
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"21 . ( 1 ) No lease of any Crown foreshore l and or 
of a ny soi l under the waters of Fiji shall be made 
without the express approval o f the Minister and 
s uch approval shall not be granted unless the 
Minister declares that such lease does not create 
a substantia l infringement of public rights. 

( 2) Befo re such a pproval is given or 
declaration made, the substance o f the l ease 
together with a sufficient description o f the 
property intended to be comprised therein, shall 
be inserted by the applicant, with the prior 
approval of the Director of Lands -

(a) in two consecutive issues of the ordinary 
Gazette; and 

(b) twice, within s even days of such f irst 
issue, i n a n ewspaper circula ting i n Fiji, 

together with a notice calling upon persons having 
objections to the making of such lease to s end t hem 
in writing to the Direct o r of lands not later than 
thirty days after the dat e of such s e cond insertion 
in the Gaze tte. 

(3) All such objections made in accordance 
with the pr ovis i ons of subse cti on (2) shall be 
considered by the Minister. 

22 . ( 1) Every l e ase of any part of the foreshore 
or o f any soil under the waters of Fiji shall 
specify che purposes for \Jhich such foreshore or 
s oil is r equi red , and shall vest the same in the 
lessee f ree and discharged from a ll public rights 
a nd privile ges which may have existed or may be 
claimed in o r o ver every such foreshore so fa r as 
is necessary for carrying out the said purposes 
and shall contain such c ovenants and pr ovisions 
as may b e approved in e ach case by the Minister 
wi th r egard to the construct ion a nd use o f a ny wor ks 
to be made and done upon the pr emises comprised 
in t he lease and as to the time within which such 
works shal l be commenced and completed . 

(2) In the event of t he l essee, his 
e x ecutors, administrators, assigns or successors, 
as the c ase may be failing at any t ime during the 
continuance of the term of the said lease to us e 
the pro perty comprised therein for the purposes 
so specified as aforesaid then the Director of Lands 
may declare the l ease forfeited and may enter 
upon and t ake possession o f the premises . 
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(3) In the event of any alienated or native 
land abutting upon or adjoining any foreshore 
leased under the provisions of this Act, the 
lessee thereof shall pay to the owner of such 
land compensation for any rights that may be 
infringed and, in the event of any dispute as 
to the amount of such compensation, compensation 
shall be determined in the manner provided in 
the Crown Acquisition of Lands Act." 

Prior to January 1983 Latchan had applied to "develop" 

the sub ject area for industrial use by reclamation, and the 

Director of Lands wrote to the Director General of the Ports 

Authority of Fiji (PAF) advising that applications had been 

received and that if granted reclamation would be carried 

out - not only by Latchan but by other applicants for other 

areas nearby . Comment was invited. 

There then followed a lengthy exchange of correspondence 

in which PAF objected most vigorously to the proposals pointing 

out t hat the ar e a was needed for port expansion, being the 

only area available for the f uture need s of Suva for 

e nlargi n g it s po rt facili t i e s. A re fe rence to the plans sup plied 

to the Court, and one's knowledge of the Suva waterfront 

confirm that indeed the present Kings Wharf cannot be extended 

to the south, for it abuts the heart of Suva City. The subject 

land is just to the north of the present wharfage at the Kings 

and Walu Bay sites and lies in the path of proposed berthage 

a nd ca rgo handling expansion. PAF advised the Director of 

Lands that a number of development surveys had reached such 

a conclusion - and alienation of this particular s ite would 

f rust rate proper planning - which would however be able to 

provide industrial subdivision if dovetailed into an overall 

scheme . 

,,, 



•, 
Cv 

One notes with some surprise a letter f rom the Di rector 

of Lands dated 11th May 1983 that his Department: had "not 

been informed for mally" of the PAF's future p lans and it was 

therefore "too late to alter our proposed s u bdivison" . At 

that date it was tidal mudflats only. It seems that the 

Department of Lands had planned total reclamations of at 

least 21 acres along that foreshore and harbour bed close 

to the heart of the country's largest port, but had done so 

without consultation with the statutory body set up by Act 

of Parliament (Ports Authority of Fiji - Cap. 181) :-

"To provide for the provision, Maintenance 
and Management of Port Services and Facilities." 

On the 1st of June and again thereafter Latchan advertised 

the details of its application, as it was bound to do (Section 

21(2) supra) i n the Fiji Royal Gazet t e and in a local newspaper, 

and objections were called for to be lodged wi th the Director 

of Lands . 

PAF filed objection and in particular claimed that such 

a subdivision, if done without PAF approval was in breach 

of its powers under its Act, and in particular referred to 

section ll(l)(j). 

Section 11 reads:-

"11. ( 1) Subject to the provisions of 
this Act, and in addition to any other 
powers imposed upon it by this Act or 



by a ny o ther writ ten l a w, t h e Au thori t y 
shal l have the power -

(a ) to appo int and employ such persons 
as it may consider necessary for the 
efficient performance of its functions; 

lb ) to enter into any contract, covenant, 
bond or agreement of any kind whatsoever 
for the purposes of this Act; 

(c) to authorise any person to carry out 
any work or perform any act in furtherance 
of its functions and powers; 

(d) to carry on the business of carriers 
of passengers or goods by land or sea, 
stevedores, wharfingers, warehousemen, 
lightermen, dealers in oil or other 
kinds o f fuel, dealers in stores connected 
with o r required in any of the above
mentioned businesses whether carried 
on by the Authority or not , and to 
carry on any other business or activity 
whatsoever which appears to the Authori ty 
to be necessary or advantageous for 
the discharge of its functions; 

(e) to acquire, hire, procure, construct, 
e rect, manufacture, provide , operate, 
maintain or repair anything whatsoever 
required by the Authority fo r the 
purpo ses of this Ac t; 

( f) to prov i de servi c es within a por t o r 
the approaches to a por t -

( i ) in berthing, towing, mooring, moving, 
slipping or docking any vessel; 

(i i ) in loading or discharging goods 
and embarking or disembarking 
passengers in or from any vessel, 
including the provision of landing
places; 

(iii) in providing stevedores and other 
labour and equipment a t wharves 
and anchorages; 

(iv) in sorting, weighing, measuring, 
storing, warehousing or otherwise 
handling any goods; 



( V ) 

( vi) 

(vii ) 

{viii ) 
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in providing l ighterage; 
in p iloting any v e ssel; 
in supplying fuel, water or telephone 
services to vessels; o r 
for rendering assistance to a ny vessel 
or recovering pro perty lost, sunk or 
strand e d ; 

(g) co appoint, license and regulate weighers 
and measurers of goods within a port; 

(h) to acquire any undertaking, affording o r 
intending co afford facilities for the 
loading and discharging or warehousing of 
goods in a port or for the bunkering of 
vesse l s; 

{i) to provide such fire and security services, 

(I ( ,.. -

both within a por t and elsewhere, as ma y be 
deemed necessary by the Authority for the 
purpose of extinguishing fires and of preserving 
life and property; 

(j) to control the erection and use of wharves, 
docks and a ny o ther works, whe ther a bove or 
below the high water mark, within a port or 
the approaches to a port; 

(k) co reclaim, excavate, enclose o r raise any 
part of any land vested in the Authority; 

( 1 ) t o d o anything f o r the purpos es o f 

{i) improving the skill o f the emp l o yees 
of the Authority; o r 

{ii ) improving t he ef f iciency of the equipme nt 
of the Authority and the manner in which 
such equipment is operated; 

{m) to provide accommodation and recreational 
facilit ies for employees of the Authority and 
generally to promote their welfare; 

(n) to make to or guarantee loans for employees 
of the Authority for such purposes as the 
Authority may approve; 

(o) to establish , control, manage and maintain, 
or contribute to, any pension scheme or provident 
fund approved by the Minister responsible 
for finance for the benefit of its employees 
or the dependants of deceased employees . 
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(2 ) The powers conferre d by subse ction ( 1 ) s hall 
be in addition t o and no t in deroga tion f rom any 
o ther powers conferred upon che Authority by this 
Act or any other written law." 

The Suva City Council a lso filed an objection based 

on interference with future wha r f a nd freight facilities, and 

the other affected local body, the Lami Town Council also 

ob j ected. 

On 26th September a meeting wa s convened of the 

appropriate administrative heads of PAF, Suva City Council , 

the Lands Department and the Town Planning Authority. _ PAF 

and the City Council renewed their object ion to the Latchan 

applica tion , and t o ano ther apparently similar one, and the 

location and exte nt of neede d port devel opment was emphasised. 

It wa s a greed by t he mee ting that s ome industrial land would 

be needed, bu t t hat all would need to be p lanned i n a 

com~ rehens i ve way payi ng parl i cula r regard to the re quiremen ts 

of the Ci ty a nd the PAf . 

Eight days later on 4th October, 1983 PAF was advised 

that its objection to the Latchan lease was disallowed by 

the Minister of Lands on the grounds that :-

"No substantial infringement of Public 
rights would be created by the proposed 
development." 

On 13th December the Solicitors for PAF wrote to the 

Directo r of Lands and to Latchan. The letter repeated the 

, 
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previous o bserva tions about t he evils o f a l lowing "non- port 

use1
' to intrude in a way which wo11lr:! 3dverse1y af feet the 

port and frustrate the surveys made for long term usage. 

It claimed that the Minister 1s powers under section 21 of 

the Crown Lands Act were not unlimited, but must be 

exercised having regard to the powers and functions of the 

PAF and other public bodies - particularly those secured by 

Section 11 of its Act . It warned that work should not be 

commenced, that legal action would be taken in the Supreme 

Court and that injunctions would be sought . 

An originating application was filed on 13th April, 

1 984 citing Latchan as 1st Defendant and the Attorney-Gene ral 

as 2nd Defendant . It claimed that the Minister of Lands had 

acted beyond h is powers under Section 21 of the Crown Lands 

Act a nd c o ntrary to the refusal by the PAF under its powers 

a n d according ly t he 99 year leas e g ranted to La tchan was 

Ll legal and su bsequent wo rk ca r ried out by La tchan was 

unl a wful. 

The remedies sought were: -

11 WHEREFORE THE PLAI NTIFF CLAIMS: 

(a) For a declaration that the Director 
of lands has no powers and/or authorities 
to issue and/or a pprove a lease to the 
first Defendant on the subject area 
without the consent and/or approval of 
the Plaintiff and/or in the alternative 
unless the provisions of Sections 21 
and 22 of the Crown Lands Act were 
lawfully complied with. 
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( i ) That the Minister cf Lands acted ult r a 
v i ~e~ his powers in declar i ng that 
the lease granted and/or appr oved to 
the First De f enda nt did not create 
a substant i al infringement of public 
r i ghts . 

(ii) In any event such a declaration is 
null and void and of no legal effect. 

(c) That the first Defendant is in b reach of t he 
Ports Authority of Fiji Act in carrying out 
d evelopmen ts and works on the s ubject a rea 
without the consent and/or approval of the 
Plaintiff first had and obta ined and in so 
carr ying out t he said works when the Plaintiff 
exper tly refused consent . 

(d) For a order re s training the First Defendant 
and/or its servants and agents from carrying 
out any works on the subject area without 
the consent and/or approval of t he Plaintiff 
fi rst had and obtained . 

(e) For an o rder that the first Defendant do 
demolish all the works carried o ut on the 
subject area sinc e Dece mber, 1983 . 

( f) Such further or other relief as to this 
Honourable Court seems just. 

(g ) Damages. 

(h) Cos ts . " 

The matter came for h e aring before Dyke J. in April 

1985 . The evidence was comparatively brief, con si sting in 

the main in the production of maps and corresponde nce. It 

was demonstrated that PAF had over the years commissioned 

stud ie s as to future port development , and that the granting 

of this lease, coupled with foreshore reclamation in the 

subject area would seriously impe de the propos ed development . 

A senior Lands Department official was a witness and 

he acknowledged that it had been brought to his notice tha t 

the area concerned had been :-
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"reserved for future devel opment - as the 
only area where a new port complex could 
be attributed (sic)." 

He also acknowledged that he knew that in particular it was 

allocated for bulkout storage ( at present in Walu Bay) but 

the witness said that he did not think he had presented this 

material to the Minister. 

There was some dispute at the hearing as to the status 

of the subject area - and accordingly we required this 

evidentiary matter to be clarified. As already mentioned, 

it appears that the present port area comprises Kings Wharf 

and the Walu Bay frontage and from there northward it is 

classified as "port approaches." This has relevance in view 

of sections 18 and 19 of the PAF Act which read:-

"18. Notwit hs tanding the provisions of the 
Land Transfer Act , d ll land vested in 
or belonging to the Crown within a port 
and all o ther property of every descrip
tion vested in or belonging to the Crown 
within a port shall without further 
assurance vest in the Authority on the 
commencement of this Act. 

19. (1) There shall be t ransferred to the 
Authority to enable it to perform its 
functions under this Act such other land 
vested in or bel onging to the Crown as 
the Minister responsible fo r land matters 
may from time to time determine and any 
such land shall, notwithstanding the 
provisions of the Land Transfer Act, 
thereupon vest in the Authority without 
further assurance. 

(2) Upon such transfer, all debts , liabilities 
and obligations in connection with or 
appertaining to such land and property 
shall also be transferred to and vest in 
the Authority and shall be deemed to have 
been incurred by the Authority." 
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It will be noted that Section 18 ves ts a ll land in a 

port (includ i ng foreshore ) in t he PAF , not in the Crown. 

The subject land is only within por t approaches; however 

being entirely below high water mark it is also g a zetted 

a s part of Suva Harbour under the Harbours Act (Cap. 160 -

1973 ). 

In the Supreme Court counsel for PAF provided lengthy 

written submissions to the following effect:-

That the Crown Lands Act is subject to the PAF Act and 

the Harbours Act and in particular section 2 1 is subject to 

section ll(l) (j) of the PAF Act. 

That Section 45 of the Harbours Act is still in force 

and prohibits any encroachment on the wa ters of a Harbour 

without o bta i ning a licens e and a permit from the Minister 

of Transport . 

That, as an alternative argument, the Minister of Lands 

had no grounds upon which he could have held that there would 

be no substantial interference with public rights . 

That the publication of notices call i ng for objection 

had not been strictly complied with as to date and hence the 

e ntire procedure failed in limine. 
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The m.::iin grounds wil l be discus s ed ln great e r detail, 

but we think it appr opriate to say that we a gree with the 

view of Dyke J. on the last issue concerni ng publication o f 

not i ce s t hat there had been substantial c ompliance - See 

London and Clydes i d e Estates Ltd . v. Aberde en D. C . ( 1979) 

3 All E . R. 876 per Lor d Hailsham@ 883 . The slip was a 

t ri f ling one and we pr opose t o spend no more time on it 

for al l the relevant parties saw the notices, reali z ed their 

import and took appropriate act ion forthwith. 

· Essential ly the c a se for Latchan was that the PAF d i d 

not have the power of prohibition to the extent it cla i med 

under section 11 of its Act, and that the overriding provisions 

were in section 21 of Crown La n d s Act - which procedures 

had been complied wi t h. 

Dyke J . he l d for PAF . He favoured the contention t hat 

section ll( l )( j ) d id empower t he PAF to con trol thi s recl amat ion 

as "a work" and that it c ould require the Minister n o t t o 

grant a lease for the expr ess purpose of reclamation of 

foreshore and waters within port approaches. 

His decision: 

(1) Dec l ared Latcha n to be in br each of the PAF 

Act in carrying out the work without PAF consent . 
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(2) Restrained Latchan from further work wi t hout 

c onsent. 

( 3) Ordered that Latchan demolish all work done 

o n site since December 1983. 

From this decision Latchan has appealed, and the 

Attorney-General representing the Minister of Lands has been 

granted leave to join as an additional appellant. As with 

the case of one of PAF's submissions we also dispose of a 

preliminary point taken by counsel for Latchan before we move 

on to the main substance of the argument. 

It was argued that the form of PAF 's original proceedings 

was an abuse of process as it ought to have come before the 

court by way of Application for Judicial Review . This is 

based on t he recent vi ew e x pres sed Gill ick v . ~ stern Nor fol k 

Health Authori ty (198 5 ) 3 ~ . L . R. 830 . Al thou gh this course 

may sometimes commend itself to the Court it wil l not always 

be the case. Counsel failed to give a complete quotation 

from the relevant part of the judgment. We commence with 

an extract from the speech of Lord Scarman at p . 847:-

" The second question is as to the propriety 
of proceeding in this case by ordinary civil 
action. Should not Mrs. Gillick have proceeded 
by way of judicial review under R. S . C., Ord . 
53? No point was taken at trial or in the 
Court of Appeal against Mrs. Gillick that she 
should have proceeded not by issuing a writ, 
bu t by applying for judicial review. 
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Woolf J. did, however, mention the matter 
only to hold that there was a re levan t 
precedent for proceeding by writ in this House's 
decision in Royal College of Nursin~ of the 
United Kingdom v. Department of Heath and 
Social Security (1981) A.C. 800. 

The point having been brought to the 
attention of the House I think it desirable 
to consider it if only because of the later 
decision of the House in O'Reily v. Mackman 
(1983) 2 A.C. 237, 285D, where Lord Diplock, 
with whose opinion their other Lordships 
(Lord Fraser of Tullybelton, Lord Keith of 
Kinkel, Lord Bridge of Harwick and Lord 
Brightman) agreed, laid down a rule in these 
terms: 

"Now that those disadvantages (i.e. 
those previously associated with 
prerogative order procedure) to 
applicants have been removed and all 
remedies for infringements of rights 
protected by public law can be obtained 
upon an application for judicial review, 
as can also remedies for infringements 
of rights under private law if such 
infringements should also be involved, 
it would in my view as a general rule 
be contrary to public policy, and as such 
an abuse of the process of the court, to 
permit a person seeking to e stabli s h that 
a decision of a public authority infringed 
rights to which he wa s e ntitled to protec
tion under public law to proceed by way 
of an ordinary action and by this means 
to evade the provisions of Order 53 for 
the protection of such authorities." 
(Emphasis supplied.] . 

If there be in the present case an abuse 
of the process of the court, the House cannot 
overlook it, even if the parties are prepared 
to do so, and even though the writ in this case 
was issued before the decision of the House in 
O'Reilly's case (1983) 2 A.C. 237.'' 

And a little later, Lord Scarman continued:-

It is unnecessary to embark upon an 
analysis of the newly fledged distinction 
in English law between public and private 
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law, for I do not sec Mrs . Gill i ck's claim 
as f~lling under t h e embargo imposed by 
O'Reilly's case (1983) 2 A. C . 237 . If I 
should be wr ong in this view, I would 
nevertheless think that the p rivate law 
content of her claim was so great as to 
make her case an exception to the general 
rule . Lord Diplock, a t p . 28 5F, recognised 
that the general rul e which he was laying 
down admitted of excpetions including c ases: 

" where the invalid ity of [the public 
authority's) decision arises as a 
collateral issue in a claim for 
infringement o f a right of t he p lainti ff 
arising under private law, or where 
none of the parties o bjec ts to the 
adoption of the procedure by writ or 
originating summons . " 

Both thes e exceptions can be said to apply 
in the p r esent case . Like Lord Diplock , 
I think that procedural problems in the 
field of public law must be left to be 
decided on a case to case basis." 

That has been the situation here - no such submi ssion 

was put in the Supreme Court and the case was argued on the 

presen tly constituted proceedings without objection - a nd 

it also has a st r ong ingredient of a claim against a private 

party for mandatory orders, which made this type of 

proceeding not inappropriate. 

The problem then is the relationship a nd e ffect of 

the p rovis ions of Sections 21 and 22 of Crown La nds Act with 

Section 11 of PAF Act . If the submissions on behalf of the 

appellant a re correct then the Minister of Lands may grant 

l eases which vest the leasehold interest of foreshore land 

or soil under the sea (and within gazetted Harbours) in 

lessees free and discharged from all public rights and 
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privileges, and may approve the execution of any works rh~~~on, 

and indeed, as is claimed in written submissions by Latchan, 

may require such work - including reclamation - to be carried 

out within a specified tim~. Taken to extremes the Minister, 

on this argument,could authorize the entire reclamation of 

the approaches to Suva Port (which are largely co-extensive 

with Suva Harbour) and the statutory body set up by Parliament 

to maintain and manage the port would not be able to exercise 

the power (however narrowly it is interpreted) conferred by 

Section 11(1) of its Act to restrict such incursion . 

It is apparent that the two statutes are in conflict 

in this a rea and only one can prevail. One must therefore 

look to the principle of statutory interpretation that i n 

case of conflict incapable of reconciliation a special statute 

prevails over a general one, especially if the special powers 

are created later in time. But one endeavours to c onstrue 

inconsistencies in a way which will a llow the general power 

t o govern the generality o f cases, without extending to special 

circumstances for which express provision is made. It is 

not impossible to harmonise the concept of the Minister of 

Lands having general authority over hundreds of miles of 

foreshore in t he 300 Fijian i slands, with tighter contr ol 

in a more appropriate authority in commercial ports or 

harbours. 

Some submissions were made as to the construction of 

section 11(1)(j):-

• 
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"to control the erection and use of wharves 
docks and a ny other works, whether above 
or below the high water mark within a 
port or the approaches t o a port. " 

It was argued that wharves and docks are a genus 

governing what nature of activity is encompassed by "any 

other works". These later are wide words, capable of 

covering many matters, but even on a limited approach, read 

in the context, we think that restraint on changing the 

nature of the foreshore and surrounding areas in a way 

inimical to port welfare is the purpose of the section, 

and a reclamation providing an earth or asphalt working 

surface for vehicular or building purpose is of the same 

genus as a wharf with a wooden or concrete deck. Equally 

we reject the submission that the word "control" can only 

mean "regulate" - in the sense of limiting dimensions and 

the like. Taken in the context of the Act, a wharf, d ock 

or other work may be totally inappropriate in a given area , 

and accordingly t he Authority must be t aken to have the 

power to prohibit. We therefore conclude, on this i ssue 

that although the Minister of Lands has power to grant leases 

on port approach foreshore or harbour bed he may not do 

so contrary to the wishes of the authority which has been 

given controlling powers. Approval was specifically refused 

in this instance and hence the grant of lease was illegal . 

We are also of the view that Section 45 of the Harbours 

Act, appears to put the appellant 's case in an impossible 

dilemma. Section 64 of the PAF Act provides that most 

provisions of the Harbours Act ( including section t,5) "to 



I • 

18. 

the extent that they are inconsistent with t h e provisions 

of the PAF) Act" ~hall cease to apply to a port or to the 

approaches to a port. If the view already expressed as to 

Section ll(l)(j) is wrong and does not confer power to prohibit 

works such as wharf building or reclaiming land, then we 

can see, and Mr. Shankar for the appellant conceded, no other 

provision inconsistent with section 45 of the Harbours Act. 

That section makes it an offence to erect or construct a wharf 

in any harbour or encroach in any way on the waters of the 

harbour without a license and permit from the Minister of 

Transport. We are thus returned to the apparent conflict 

of the powers of the Minister of Lands to grant foreshore 

leases throughout Fiji - a general provision - and the control 

vested in the Minister of Transport in the limited and special 

cases of harbours . We repeat the view expressed earlier 

that the s pec ia l provisi o n must prev ail over the general. 

There a r e many mile s o f fore shore where the Minist e r of Lands 

rights are untramelle d - there are a f e w Harbours - and here 

there are additional control powers in another Minister who 

has not granted a license or permit. 

For sake of completeness we deal with the other major 

submission, advanced on behalf of PAF in the Supreme Court, 

that the Minister of Lands acted ultra vires when he declared 

there was no substantial infringement of public rights. 

Dyke J. did not feel it necessary to deal with this matter 

in his judgment, but counsel for Respondent gave notice under 

Rule 19 of intention to advance the matter in this Court. 

' 
• 'Ii' 
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As long ago as 1948 i n Assoc i ated Provincial Picture 

Houses Limited v . Wednesbur y Corpo r a ti on ( 194 8) 1 K.B. 223 

it was s a i d t ha t a Ministe r exercis ing executive function 

must direct h i mse l f p r operly in law and must direct his a tte ntion 

to the matte rs which he is obliged t o consider. And in 

Padfield v. Minister of Agriculture Fi s heri e s a nd Food (1968) 

A. C . 997 Mini ste rial discretion was required to be e xercised 

on l awful grounds taking into account relevant matters . 

Although in that, and in the many cases which have 

followed since, attention has been focused on the need to 

pay regard to the pol icy of the particular Act which bestowed 

the power of decision, ( i . e . the Crown Lands Act) we think 

it equally clear that a Minister must pay r egard to the 

overall pr ov i sions of all the laws o f the country touching 

on the issue before him . So in dealing with foresho r e land 

withi n port a pproache s or harbours he i s o bliged to consider 

the po l icy of the law, as laid down by Parliament in 

legislation dealing wi t h those places . 

He re the Minister said merely that there would be no 

substant ial interference with public rights. In the face 

of the s pec i fic objections by the guardian of public rights 

in that area that there was substantia l inte rference this 

was in effect a failure to give r e asons . We again refer to 

Padfield ' s case . At page 105 3 Lord Pea rce s aid:-
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"I do not regard a Minister's f ailure or 
refusal to give any reasons as a sufficient 
exclusion of the Court's surveillance . If 
all the prima facie reasons seem to point in 
favour of his taking a certain course to 
carry out the intentions of Parliament in 
respect of a power which it has given him 
in that regard, and he gives no reason 
whatever for taking a contrary course, the 
Court may infer that he has no good reason 
and that he is not using the power given by 
Parliament to carry out its intentions." 

No reason having been given for coming to a conclusion 

on the crucial question of public rights which is so contrary 

to all the circumstances presented to his advisers, a Court 

is entitled to assess the information known or which ought 

to have been known and regarded. (Fiordland Venison Ltd v. 

Minister of Agriculture and Fisheries (1978) 2 N.Z.L.R. 341 

at 354) :-

In particular one notes: 

1. No r egard was paid to three commissioned reports on 

the needs of appropriate utilisation of the area. 

2. The Director of Lands, prior to the decision being 

taken said that the scheme of the authority was 11 too 

late" to be taken into consideration . 

3. The two bodies primarily charged with protection of 

public interest in the area demonstrated in the 

clearest way the damage that it would suffer at the 

hands of a private development. 
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4. There was evidence that some substantial material on 

this issue had not been presented to the Minister by 

his adviser. 

5. There had been recognition by the Acting Departmental 

head, at the meeting of 26 September 1983, of the need 

for long term port development and he had expressed 

agreement with the Director General of the PAF that 

(inter alia) the proposed site was the most suitable 

for a new wharf complex. 

Although Courts in review cases must remember that 

they are not to substitute their views on merit or justifi

cation, nevertheless the powers of judicial control extends 

to an examination of the grounds upon which a decision 

purports to be based. 

The decision taken appears to h ave been not only 

unreasonable but inexplicable when viewed in terms of 

the Minister's statutory obligation . 

We have earlier determined that the Respondent authority 

had power to oppose the granting of this lease and such 

opposition, if raised, would limit the Minister's power . 

For the reasons just expounded we would also hold the Minister ' s 

decision was invalid as based on insufficient or inappropriate 

grounds; or made with complete disregard for relevant 

considerations . 

... 
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In the Supreme Court:-

(a) declaration was made that the development work was 

in breach of the PAF Act and that declaration is 

confirmed on the ground that the Minister ' s g r ant 

of lease was invalid. 

(b) the appellant was restr ained from carrying out work 

although t h e reclamation has been completed further 

work could occur and this restraint is confirmed. 

(c) The appellant was ordered to demolish all the works 

carried out since December 1983. 

We have given consideration to whether this order is 

too draconian f or it would involve great expense on the first 

appellant who believed it was act ing with approval of one 

Minister if not of the Authority. The remedy, as with others,i 

of course discretionary and it has been submitted that althougl 

injunction proceedings were threatened in December 1983, 

they were not commenced until April 1984, by which time 

some of the work had been done. Nevertheless we think the 

discretion was properl y exercised and the order should stand. 

If it does not then the j udgment would be a bruturn fulmen. 

Latchan indeed would have lost his lease. But as the land 

is within the port approaches area but not the port, it would, 

with its greatly incr eased value still vest in the Crown 

enabling it to profit by its wrong doing - and the PAF 

having won the battle would have lost the war, for its 



2 s. 

port approach has been illegally encroached upon to a 

mosc substantial extenc . 

The appeal is dismissed with c ost s to be taxed if 

not agreed, a nd to be paid in equal parts by the (now) 

two 

~~t-.. 
1 Vice- President 
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