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JUDGMENT OF THE COD?...T 

Mi shra, J .A. 

This is an appeal against an order for possession 
made against the appellant by Dyke J . under section 169 
0£ the Land Transfer Act . 

The land in question is 14 acres 2 roods 27 perches 
of freehold at Nasoso , Nadi . The appellant went into 
occupat ion as tenant in .1946 and paid rent regularly to 

the owner until 1969 . In March 1970 he applied for a 

declaration of tenancy over this l and under the Agricultural 
Landlord and Tenant Act which came into operation in 1967. 
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In October 1970 the owner , one Hubraji , transferred the 
land to Dharam Sheela, Daya Wati , Kripa Charya and 
Basant Kumar daughters and son of Parshu Ram Shu.Jr.la. On 
28th }.':arch 1972 a declaration of tenancy was granted to 
the appellant with out objection from the owners but at 
their request it was ordered that no instrument of tenancy 
be issued until rent was fixed . There is nothing to show 
if such an instrument was ever given to t he a ppellant . 

I n May 1981 the appellant made another application 
to the Agricultural Tribunal for another declaration of 
tenancy in respect of the same land. This time it was 
resisted and a defence filed asserting that a plan for 
subdivision of this land f or residential purpos es had been 
approved and ALTA no longer applied . 

In October, 1982 the appellant commenced proceedings 

in the Supreme Court to s eek the f ollowing declarations :-

" (a) A Declaration that by virtue of a 
Declara tion made by the Agricultu.ra l 
Tribunal on the 20th day of }.larch , 
1970 , the plaintiff is entitled to 
occupy and cultiva te the agricultural 
land known as "Lot 5 on DP . No . 2513 
Waisovusovu" (hereinafter called 
' t he said agricultural land ' ) comprised 
in Certificate of Title No . 10219 
containing 14 acres 2 roods 27 perches 
situate a t Nasoso, Nadi as an agricul
tural tenant under the Agricultural 
Landlord and Tenant Act . 

(b) A Declaration that the purported 
approval of a propos ed subdivision for 
residential purposes under Plan No. 
609/1 made on the 26th day of October , 
1981 in r espect the sad agricultural 
land a f oresaid by the Third Defendant 
under his powers in the ~own and 
Planning Act, Cap . 139 and/or the 
Subdivisi on of Lands Act, Cap . 140 is 
null and void at law. 
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(c) A declaration that the Fourth , 
Fifth , Sixth and Seventh defendants 
as the present registered proprietors 
of Certificate of Title No . 10219 as 
aforesaid hold the said agricultural 
land subject to an agricultural tenancy 
held by the plaintiff under the 
provisions of the Agricultural Land 
and Tenant Act . 11 

The third defendant was the Director of Town 
and Country Planning and defendants 4- 7 the owners. 

On 7th June , 1983 the action was dismissed by 
Kermode J . who r ejected his cla im to any of the 
declarations . 

The learned Judge held that : 

(a) The appellant was only an annual tenant. 

(b) The approval by the Director of Town and 
Country Planning of t he plan to sub- divide this land for 
residential purposes was not null and void. 

(c) Regulation 4(d) of Agricultural Landlord 
and Tenant (Exemption) Regulations which exempts such land 
from sections 6 , 7 and 13 of ALTA (which deal with the 
period of a statutory tenancy and extensions thereto) 
was also valid. 

The effect of the decision was that the appellant 

did not have a current s tatutory tenancy and that , because 

the land had been approved for residential sub- division, 
he was not entitled to an ex tension under ALTA to any 

expired statutory term. 

He appealed to this Court . Here , however, he 
abandoned his claim for declarations (a) and (c) through 
which he had sought to establish the existence of a 



statutory period of tenancy and a right under ALTA to 
an extension. The following appears in this Court 's 
judgment delivered on 22nd November , 1983 :-

" Al though in the Supreme Court the 
appellant sought declarations (which were 
refused) based on the proceedings before 
the Agricultural Tribunal, Mr. Keya, f or 
the appellant , di d not seek before t his 
Court to re- agita te s uch question s . Th ere 
remains only the declaration following: 
this was also refused. 

'(b) A Declaration that the purported 
approval of a proposed s ubdivision 
for residential purposes under 
Plan No . 609/1 made on the 26th 
day of October , 1981 in respect 
of the said agricultural l and 
aforesaid by the Third Defendant 
under h i s powers in the Town and 
Planning Ac t, Cap . 139 and/or the 
Subdivision of Lands Act , Cap.1 40 
is null and v oid at law.' n 

The Court upheld Kermode J' s finding in favour 
of validity of both the a pproval of the planilJ sub- divide 
and regulation 4 (d) of the Agricultural Landlord and 
Tenant (Exemption) Regulati ons. 

There was no appeal to t he Privy Council. 

The second application to the Agricultural Tribunal 
(of May 1981) was not proceeded with and formally 
disc ontinued on 24th September, 1985 . 

On 10th September, 1985 the r es pondent in this 
appeal, Kumar V .J. (PTY) Ltd , to whom -the land had in the 
meantime been transferred i ssued a summons under section 169 
of the Land Transfer Act seeking an order for possession 

against the appellant. 
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The appellant fil ed an affidavit in which he 
claimed a statutory tenancy conferred upon him by t he 
declaration in his favour of 28th March , 1972 which was 
still subsisting, h e said , owing to the ex tension he 
would be entitled to under ALTA . He again challenged the 
validity of regulation 4(d) of the Agricultural Landlord 
and Tenant (Exemption) Regulations but on a ground he had 
not argued in the earlier action before the Supreme Court 
or in the appeal before this Court . Re also questioned 
the effect of the new approval given by the Director of 

Town and Country Pl annine to subdivide the land, the 
earlier approval gi ven f or 2 years having lapsed. 

The l earned Judge r e jected the appellant ' s contention 
that he had a right to possession of the lane and made the 
order sought by the respondent . Re said:-

" What t he defendant is now asking this 
Court f or i s almost exactly what he asked 
from the Supreme Court in Civil Action 
No . 900 of 1982 , and in effect he is asking 
this Court to decide t hat the Supreme Court 
in that cas e was wrong and that the Fiji 
Court o~ Appeal wa s wrong . The only difference 
is that the 4th , 5th, 6th and 7th defendants 
i n that case have now passed title on to the 
present plaintiff , i . e . the plaintiff i s the 
successor i n title of the defendants in 
C.A . 900/82 . Apart from that fact there is 
no argument raised by the defendant in his 
submissions or in his affidavits that was 
not before the court in C. A. 900/ 82 , or 
could have been raised before that court. 

So solely on the basis of issue estoppel 
and res judicata this Court cannot differ 
from the decisions of Kenn.ode J in C. A. 900/82 
of the Fiji Court of Appeal . Even apart from 
that there is no r eason to differ from the 
decisions and.I could only adopt the rea soning 
gi ven therefor. Mor e particularly , in 
C.A. 900/82 the defendant r aised the question 
of whether regulation 4(d) of the Agricultural 
Landlord and Tenant (Exemption) Regulations 
was ultra vires the Act , and the Supreme Court 
and the Fi ji Court of Appeal held that it was 
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not . I am not awar e what arguments t he 
defendant raised before the Court of 
Appeal on t his question , whether they 
a re t he same that he now r ais es, but 
that is irrel evant. There is a ruling 
by t h e Court of Appeal and that of course 
must s t and . 11 

The only question before this court is whether 
the learned Judge -,,as c or r ect in holding that i ssue 
estoppel applied . 

I n the words of Lord Guest in Carl- Zeiss- Stiftung 
v . Rayner Keeler, (1966 2 All ER 536 at 565) on whi ch 
there was general agreement :-

" The requirements of i ssue estoppel 
still remain: ( i ) that the same question has 
been decided; (ii) t hat the judicial 
decision which i s s a i d t o create the estoppel 
was f i nal and (iii) that the parties to the 
judicia l decision or their privies were the 
same person as the partie s to the proceeding 
in which the e stoppel is raised or their 
privies . " 

Mr . Koya does not quarrel with that well- established 
principle . He, however , r eli es on dic t a i n -the same 
decision of t he House of Lords which emphasi ze the need for 

flex ibility in special cases . These are :-

"It seems to me that there is room for a 
good deal more thougnt be:t'ore we s ettle 
the l imits of issue estoppel . 11 tp .554i 

and again -

"All estoppels.ar e not odious but must 
be applied so as to work j ustice and not 
injustice , and I t hink the principle of 
i ssue estoppel must be a pplied to the 
circumstances of the subsequent cas e with 
this overriding consi deration in mind . " 

(p.573) 
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In support o~ his contention against the application 
of issue e stoppel in the instant case he urges that : -

(a) the l etter of approval from the Director 
of Town and Country Planning imposed several conditions 
making the approval c onditional , not final; 

(b) since the decision of the Supreme Court and 
this Court in the earlier action Counsel has discovered a 
judgment of the Supreme Court in another case (Sakina v . 
Nadi Bay Beach Co . 153 of 1977) which has h el d regulation 
4(d) of the Agricultural Landlord and Tenant (Exemption) 
Regulations to be null and v oid ; and 

(c) the approval of the Director of Town and 
Country Planni ng to the pl an to subdivide the l and for 
residenti a l purposes was only for two years and lapsed. 
Another a pproval for another two years has since been granted 
leavi ng a considerable time gap be tween t h e two approvals . 
This , he says , i s a significant piece of fre sh evidence 
not avail able at the earlier proceedings . 

As for (a) above , we find it devoi d of merit . The . 
conditions such as they were consisted l argely of requirements 
to be s a tisfied during the i mpl ementation of the proposed 
plan whi ch was to commence and continue without delay . 
They did not detract from the f ac t of approval . The 
question t o be answer ed was whether the approval was such 
as would bring into operation regula tion 4(d) of the 
Agri cultural Landlord and Tenant (Exemption) Regulations . 
We are satisfi ed that it was . 

As for (b ) above, con juring up of a new ground 

or discovery of a new authority has never b een considered 
to make an inroad into the well - established principl es on 
issue estoppel. A party to an action must present his 
whole case at the same hearing and cannot be permitted to 
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return again and again to reagita te the same issue 
a gainst t~1e same party with new grounds or armed wi th 
a new authority . Sakina v . Nadi Beach Bay (supra) is 
a judgment of first instance and its eventual fate is 
unknown. Its validity is not an issue before this court 
and the learned Judge , quite properly , made no mention 
of it in his judgment . In any case , the judgment in 
Sakina was delivered on 13th l,1ay , 1981 and would have been 
available at the time of the Supreme Court action before 
Kenn.ode J. if Counsel had chosen to r ely on it . The 
appellant cannot be permitted to use it as a ground to 
a t t a ck .a gain the validit y of regulation 4(d) ofihe 
Agricultural Lan dlord and Tenant (Exemption) Regulations , 
an issue already determined by the Supreme Court and the 
Court of Appeal in the earlier action. 

As for (c) , learned Counsel relies on Mills v. 
Cooper (1967 2 All ER 100 at 104) where Diplock L . J . 
s a id :-

"This doctrine , so far as it a ffec iB civil 
proceedings , may be stated thus : a party 
to civil proceedings is not entitled to 
make, as against the other party , an 
assertion, whether of fact or of the· l egal 
consequences of f acts, t h e correctness of 
which is an essential element in his ca use 
of action or defence , i f the same assertion 
was an essential el ement in his previous 
cause of action or defence in previous civil 
proceedings between the same parties or 
their predecessors in title and was found 
by a court of competent jurisdiction in such 
pr evious civil proceedings to be incorrect, 
unless further material which is relevant to 
the correctness or incorrectness of the 
asserti on and could not by reasonable 
diligence have been a dduced by that :party 
in the previ ous proceedings has since 
become available to him." 
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The fresh evidence proposed to rely on r elates 
to the approval granted by the Director of Town and 
Country Planning to the sub- division of this l and for 
residential purposes. The first approval which the 
Supreme Court considered in the earlier action was granted 
on 26th October , 1981 for a period of 2 years and lapsed 
i n October 1983 while the appeal was still pending before 
t his court. After considerable negotiation another 
a pproval was granted for another two years on 26th June, 
1985. 

Mr . Koya submits that du.ring the intervening period 
regulation 4(d) of the Agricultural Landlord and Tenant 
(Exemption) Regulations had c eased to operate and the land 
r everted to its status of an agricultural holding under 
ALTA and this , he says , would resuscitate the appellant ' s 
rigl1.t as a statutory tenant . He , however , has two serious 
hurdles in his way . Firstly Kermode J , in the earlier 
action, decided that the appellant was an annual , not a 
statutory, tenant . Before the Court o~ Appeal, Mr . Koya 
abandoned his appeal against that definite determination. 
Secondly, the Subdivision of Land Act does not provide 
for the limiting of such approval to any specified period. 
That, obviously , is an administrative measure to ensure 
p rompt implementation of the plan. What Dyke J. had 
before him was an approval under the same Act , to the s ame 
party ' s privy , i n respect of the same land , for the 
implementation of the same pl an. 

Fresh evidence proposed to be relied upon must 
have a special character in order to r eopen an issue 
closed by estoppel . I11 the words of Diplock L. J . in 
Hunter v . Chief Constable of Kidlands and Jmother 

(1981 3 All ER 727 at 736) :-
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11 I can deal with t his very shortly, 
for I find rriyself in full agreement with 
the judgment of Goff LJ. He points out 
that on this aspect of the case Hunter and 
the other Birmingham bombers fail in limine 
becaus e the so-called 'fresh evidence' on 
which t hey seek to rely in the civil action 
was available at the trial or could by 
reasonable diligence have been obtained then. 
He examines also the two suggested tests as 
to the character of fresh evidence which 
would justify departing from the general 
policy by permitting t he plaintif f to 
challenge a previous f inal decision aga inst 
him by a court of competent jurisdiction, 
and he adopts as the p roper te s t t hat laid 
dovm by Lord Cairns LC in Phosphate Sewage 
Co. Ltd v. hlolleson (1879) 4 App Cas 801 at 
814, namely that the new evidence must be 
s uch a s 'entirely changes the aspect of the 
case '. This is perhaps a little stronger 
t han that suggested by Denning LJ in Ladd v. 
Marshall (1954) 3 All ER 745 at 748 (1954) 
1 WLR 1489 at 1491 as justifying the 
reception of fresh evid ence by the Court of 
Appeal in a civil action, viz tha t t h e 
evidence ' would probably have an important 
influence on t he result of the case , 
although it need not be decisiveL. 

The latter test, however is applicable 
where the proper course to upset t he decision 
of the court of first instance is being taken , 
that is to say by a ppealing to a co~rt with 
jurisdiction to hear appeals from t ~ e first 
instance court and whose procedure, like that 
of the Court of Appeal, Civil Division, is by 
way of a rehearing. I agree with Goff LJ 
that in the case of collateral atta ck in a 
court of co-ordinate jurisdiction the more 
rigorous test laid dovm by Lord Cairns LC is 
appropriate. " 

We do not consider t he fresh evidence relied upon 

by the appellant will change the aspect of the c ase at all, 

let alone change it entirely. 

:Mr . Koya made some mention of how and when the 

title to the land v;as acquired by the appellant but did not 

seriously challenge his position as a privy. We are 
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satisfied that there was su£ficient evidence for the 

l earned Judge to find privity between him and the 
owners who were defendants in the earlier action before 

Kermode J. no third party ever having been involved 
at any stage . 

The sole issue before Kermode J . and this court 
in the earlier action was whether the appellant had the 
right to remain on the l and as a statutory tenant of an 
agricultural holdinb under ALTA . It was decided against 

him. He is claiming the same right as his defence to the 
application for possession under section 169 of the Land 

Transfer Act . He is estopped from doing so . 

The appeal is dismissed with costs to be taxed 

in default of agreement . 

. ... .... . 
Vice- President 

of Appeal 

Ji]~ ··· ··v- ·· ••~ -••· ········· 
Judge· of Appeal 


