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In 1967 the 3a To.·m Council subdivided a block of 

land ovmed by it into 22 lots of which 19 were commercial 

lots. It is not apparent what v,as created as Lot 20 but 

Lot 21 was shovm on the plan as "Rear Lano 20 ft . wide" 

and ran from the public car park and road to the rear or 

South of Lots 1 to 16 terminating at the '.'lestern side of 

Lot 17. Lot 22 v.'as to tJ1e South of Lot 21 and a l so 

terminated at the ·i·iestern. side of Lot 17. Lot 22 appears 

to be a bank of the ..SlevuJca Creek :Diversion described as 

tidal . 11:le plan provided rear access by nay of the lane 

comprising Lot 21 to each of Lots 1 to 16 and access to the 

side of Lot 17, which toeeth8r with Lots 18 and 19 were of 



? . 

greater l eng t h t.lnn Io:..~· 1 to 16 . The plan provided no 
rear acce::rn to Lots H.3 and 19 and ao previously stated 
only side access to Lot 17 . 

Although Lot 21 on the pl an bore the description 
11 Jear Lane 20 ft . v1ide" that was not strictly accurate . It 
widened at the rear of Lots 11 t o 14 acquiring a bulbous 
shape no doubt to permit vehicles to t urn around. At its 
junction with the ::es-tern boundary of Lot 17 i t was 30. 78 
links in width or approximately 20 feet 4 inches. 

The respondent ulti mately became the lessee of Lots 
17 ancl 1 S on v1hich i t erected a supermarket with two rear 
doors on its :;est v:all designed for loading and unloading 
suppli es by meano of Lot 21. The respondent's building 
comprises practicall y all of Lots 17 and 18 except f or the 
area South of a line dravm extending the Southern boundary 
of Lot 21 a cross Lots 17 and 18. The two doors in the 
'r'est side of the building are a longside the ~ast end of 

Lot 21 from a distance of 1 foot 6 inches from the 
Souther n end of the building to a distance of 8 feet 7 
inches fror1 t he corn:;r. For oODe years since the building 
was er ected the respondent has been able to use Lot 2 1 to 
permit vehicles to bacl~ into some steps and a r amp to the 
doors to enable goods to be unloaded . 

Some time after the leases of Lots 17 and 18 were 
completed but before the ros:ponilent had completed t he 
erection of its building the respondent entered into an 
a£µ' e ee ent ,..,i t.h t he lessee of Lot 19 Biving it access across 
the rear of Lots 17 and 18 not occupied by t he building. 
This acces s was described as 12 feet from the r etaining 
wall buil t by t he res pondent t o protect i ts builcling and 
land frorn tho Elevuka Creek. That right of a ccess was 
essentially 12 :feed; : outh of the extension of the s outhern 



lin3 of Lo:; 21 , t! •. d \lould C'0"1 ° plate the u.:.c. of part o= 

J.ot 22 in O!'d.cr to obtain acce:::.;c to !:he rit.;ht of way 

civcn over Lot!:. 17 and 18 a.rot;n l the rear of the buildings 

on Lot::; 17 anu 1 S. ~'his o.rra.nP"c:acnt was recorded in a 

'!)ccd date·d 2nd .;er-... er:iber , 1971 r::ade 'bet·.:een the responi.ent 

and the leosec of Lot 19 ·.1.nd the Ba To\'m Cowicil . The 

co:::;t of cota":)li-:1i..11e the acce.;o nay and of .my survey 

were to be bornr by Lhe lccsee of Lot 19. The r espondent 

rcc~ivod ~.~'"--:~·u of ;500 fron ~~e lcs3ee and $1 , 000 from 

the Town Council no doubL as consideration for 0ivine up 

its exclusive r ~,:1 .. ..1 o·.~er tbc otrii: of ~ots 17 und 18 

and the coot of cr ectin~ the retaining wall . 

The res_:'ondcnt hao freely u:::;ed Lot 21 from the ti.me 

of the erection o: it::; builiing and the lessee of Lot 19 

h2.s uccd the ri ht of rmy over t~e rear of Lots 17 and 18 

until in o:r aoont 1979 ;·:hen the appellant prepar ed a new 

oubdivlsion pl.i.~ afr~c~in~ Lot:; 15, 1 6 , 17, 21 and 22 of the 

earlier subdiviJion . The Council pro~o::;ed to rea lign the 

accco ... · :a:r cont· i.~e _1: I.a,., 2- "to Oi.."1 L :;> , i th t .. 1e ric;ht 

of rm.y 1c;ivon by the rcspon lent over Lo Lo 17 and 18 which 

co._ ...... 1ccd :trom 'the .i.t~. "'!1 ex .. re ;/ or I.o 21 . :t 
accordint~ly 1)rono::,ccl Lo clivert Lho nccoos lane i n Lot 21 
by m·:inGi~f{ it .. o thr ~ Ol. '!.h ">J ::':L. ~:::i.h o:p,:-roxi::ia., ly 20 

feet further South t,l1:in 1,m.s prcvioucly the cnse . A trian[!lc 

of lar.d co..iprising . :, o:f a perch •,,u" propo:,cj to be added 

to I.ot 17 Lo ullov, very rcstric Led acc0::s to the two cJ.oor o 
on the c!";tcrn r,iC.e -: t f' ouil lin .'.)U~ o-clic r,·;isc t.he 

accc::;o lane · 01 lu or l~~ sC"rve tho rc::ir of the buildine on 

Lot::; 17 8.!'!d . 3 c., .. ~.!. ch • ~re are no Joors -:i.nd \"Jl' er e t' .ey 

could no"v cuoily oa provided bccnur;c of the internal 

structu;.ce . .' .. 1 re~ 1 .... ~t o'!' L~t 2 i udjoininL, Lot 16 ·:,oul d 

i,c ~:ld,:d to "',.,hat LoL ·.nJ , corro8pondin ~ly :::;wallor part 

of Lo., 21 nould be .... dtlccl .. o I.ot 1 5 . 

'. t, 
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Th,:: 7u '.:·o·.m ~ou.ncil cont•~nll t~1:.:. L t h io new c ubdi v ision 

·,iill :)rovidc syi :1.: :ct CJ' ~o L:.c l i nr of t.he ncce:::;::::; l:..l.Tle at the 

rGar of :.ots 1 to 1') . It will Jcprive tho rosponclent of 

a ll buL l imited acc ~Go tc i Ls louling doors on its '(lest wall 

and r:ill a 'd substa. .. "ltially to the size o:f: Lots 1 5 and. 16 

on whi ch no builu.inGs are y e t erected . 

The land is sub,ject t o tho provisions of' the Land 

':.:.~ans fer ,.ct . h.l i;houeri the "Jepos i ted Plan clearly showed 

L_ot 2 1 as a "]ear Lane" no specific eaoem.ents were 

regiGtered or inde ed granted . 

nevertheless we agre e with the conclusion of the 
t rial Judge , Tiy ke J., that the r espondent agreed to lease 

Lots 17 and 18 as part of a subdivision of the Tovm Council 

1.•;i th a provision by way of access to the erection b oundary 

of Lot 17 by means of Lot 21. It was submi t ted that the 

Tovm Council in deposit in& the plan providing for Lot 21 as 

an access lane was creating a roau . 

~ection 157 of the Land Transfer Act provides :-

" 157 . .iLYJ.y propri etor sub- cliv idine any 
l a..>1d subject to the provisions of the Ac t 
for t~e pt'C'pose of selling or l easine 
the s ar:1e in nub-divioional lots shall 
lod0e with the l=i.egistrar a map or :plan 
of Guch l a...>1d if so required . Sv.ch map 
shall exhi~it distinctly deli neated all 
.roado , streets or ways appropriated or 
set apart for any other public purpose , 
and all perruane:nt drains ani also all 
s nb-cl.ivisional lots into which the said 
l :=md nay be divided , narl:cd with d istinct 
nw:1.Jors or synbol s , a.:1:l shall al:::;o show 
tho o.reao and shall conply in every 
res"1cct with tho prescribed r equirewents 
for pl a..11::; . In c::ise ::1. portion only o:f the 
land co1.1prised in any certificate o:f t itle 
shall bo sub-dividcJ , the cxiotine 
cer~ii'icnte o.f titl e ;:;hall be cancellctl 
t,o Lhc c:<.tcn ~ of such portion ard a 
f r esh ccriifj_c:v'.;e or t i t l c cho.11 b e 
i:.:;.:ucd for the ::::;amc . 11 
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Section 160 o:f the Land Transfer Act provides :-

" 160.- (1) If the map or plan refer ring to 
the sub- division of land contains any road 
or street not referred t o in the grant or 
certificate of title , the propri etor shall 
mal-::e application to the Regi strar to 
re0 ister the dedication of the road or 
street, and the Registrar s ha l l ent er a 
memorial of the dedication in the register 
and on the dupl ica te cert ifi cate of t i tle 
or grant .• . • • •• ••• " 

0 .;) 
rJJ, J 

·.'le are n ot sati sfi ed that the Town Council in 
designating Lot 21 as ":tear Lane 20 f't. Wi de " was delineating 
a road or a street or a way appropriated or set apar t for 
any public purpose but we are of the clear view that it was 
by way of contract with a l l part ies intending to deal with 
it by reference to the subdivisi on plan under taki ng to make 
Lot 21 available to those persons by way of Rear Lane 
a ccess . '.',hat was said by Richmond J . i n the New Ze ala.rid 

Court of Appeal in J . :U. BAIRD v . HENTIY JACKSON AJID OTHERS 
(1884) 2 IT. Z. L. R. (C . A. ) 271 at p. 275 is apposi te even 
though in the present case before us there has not been 
shown to be an intention to create a publi c road:-

"Here v,e have a sale by auction of a number 
of allotments in an intended nevi suburb of 
the city of ',7ellington, and in accordance 
with the law the vendors deposited a plan of 
the intended subdivision , showine the roads 
civing accecs i n different directions . The 
Lots are all defined by numbers corresponding 
r1i th the pla..ri . The memor andw:i o:f transfer 
of the allotments purchased by tho Plainti ff 
refers to the numbers on the plan, and the 
~ertificate of Titl0 does s o a lso . Section 
107 already referred to requires that 
11 such map shall e:xhi bit , distinctly 
delineated , all roads , streets, &c ., set 
apart for puolic use . " That has been done . 
·17e do not say the deposit of s uch a map is 
ipso facto a dedication to the public of all 
rouus shovm upon it. It might be evidence 
for a jury tov,ards establis~:inc; o. dedication . 
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~e do not decide that such a step is a 
dedication; but after the sale of 
allotraents in such a subdivided piece 
of land the purchasers do acquire a 
right of insisting that all roads there 
qhovm shall be set apart for public use . 
The s tatute has been made part of the 
contra.ct, and t:1e parties contracted 
with reference to the urovision . The 
reference is of the cl~arest possible kind , 
and the l)rovisions of the sections are, so 
to speak, i ncorporated with the contract . 
Upon such a so.le , however , the existence 
of the roads remains merel y a matter of 
contract between the vendor and vendee . 
The dedication is not necessarily complete . 
In the present case , the purchaser is not 
willing to recede fron the rights which 
h i s contract has given him. i\.B evidence, 
if it were needed , of the intention of 
the parties, rte find in the present case 
that all the r oads on the plan have been 
partly formed . Under these circumstances , 
it is out of the questi on for the vendors 
to recede from the engagements they have 
entered into, but there can be no objection 
to their making the interim use of the land 
they propose , so far as they can do so 
Vii thout obstructing the roadways . 11 

In Fi~i , as in Hew Zealand an easenent over land 
under the Land rransfer Act can only be created by easement 
certificate proccdu.re under Section 1 59 or by r✓ay of for mal 
memora"ldum of transfer . However a reeistered proprietor can 
create an equitable easement in favour o:f another or other s 
as was demonstrated in Carpet ITiport Co . Ltd . v . Beath & Co . 
Ltd. (1927) H. Z.L. ] . 37 and Sutton v . o •:~ane & Others 
(1973) 2 rr . z . L. a . 304 . 

In this case the Ba Town Covncil in offerine for 
lease a nu..~ber of lots by relation to a plan describing 
Lot 21 as a rear lane adjoinine all but tr10 of those lots 
rendered it inequitable and unconscionable that it should 
be permitted to prevent or in any \'lay obctruct the rights 
of those l cs~eeo . 



Section 39 of the Land Transfer Act provides that 
the estate of the rec istcred proprietor is paramount and 

": •...• shall , e1~cept i n case of f r aud, hold 
the sar~e subject to such encunbrances a s 
may be notified on the f oliurn of the 
register, constituted by the instru!!lent of 
titl e thereto, but absolutely free f rom all 
other encur.ibra_-r1ces v1hatsoever except -

(a) the estate or i nterest of a 
propri etor claiming the same 
l and , estate or interest under 
a prior instrument of titl e 
re~ist ered under the prov i s ions 
of this Act ; and 

(b) so f ar a s regards any portion 
of land. that may be vvrong 
description or parcels or of 
boW1daries be err oneously 
i ncluded in the instrument of 
title of the regi stered 
propri etor not being a purchaser 
or mortgagee for value or 
deriving t itle from a purchaser 
or mortgagee for value; and 

(c) any reservations , exceptions , 
conditions and powers contai I1ed 
in the orieinal crant. " 

The relevant Certificate of Title for Lot 2 1 shows 
the J3a To~n CoW1cil as r egistered propri etor . Ther e is no 
casement reGistered on the ti t l e e;rantine a right of access 
or v.;ay to the propri etor of Lot 17 o,_" t o any other persons. 
nevertheless the i nde:feasi bility of title of the registered 
proprietor Ci vcn by t he Land r-.ca.nsfer Act does not a ffect 
tho right of the responient and others to bring against it 
u claim in personam f ounded i n law or in equity, f or such 
relief as a. Court acting in peroonam may grant . See 

Frazer v . '."iallcer (1967) N. Z. L. R . 1069 at 1078 and Boyd 

v . Vb.yor etc . of ':fellington (1924 ) N. Z. L . n . 11 7 4 . 
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It follovm that the respondent has a contractual 

r i cht to use Lot 21 as a rear lane ::.i.nd the Ba Tovm Council 

has no right to l ease or otherwise deal wi th any part of 

Lot 21 so as to exclu.de or obstruct the respondent ' s right 

of use . It is a ccordingly unnecessary to consider issues 
of implied easement of neces sity as was argued in the 
Suprene Court or the question of estoppel. 

The respondent indicated in the Supreme Court that 
it was prepared to agree to surrender its right to use part 

of Lot 21 so long as it reta ined r easonable vehicular access 

up to the doors in t he \'lestern side of its bv.ildi..--r1g. That 
is a .matter for n e gotiation betvveen the parti es . The 

appellant also relied on Sec t ion 109 of the Local 

Goverru.J.ent Act e mpowering i t to mal<:e streets and to stop 

up streets . As the respondent and others had obtained 
contract~al rights in respect of the wh ole of Lot 21 and 

there is n o evidence that Lot 21 is a public street the 
Section cannot assi st the def endant. 

The appeal is dis,nissed essentially for the reasons 

gi ven by -=:)yke J . in the Supreme Court. The respondent is 

to have co3tG of the appeal to be fixed by the Reg istrar • 

. ··--~~i:2 .... .. . / J u,d,.,.e f Apneal 
/ L> ~ 
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