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The appellant appeals against the judgment of 

Kearsley J. declining to make an order in favour of the 

. appellant that the respondent renew a Native Lease Number 
13813 and to make ancillary declarations. 

The natters in issue on appeal were reduced to a 

narrow compass. It is common ground that the appellant 

has been in occupation since 1940 of a b lock of land 

comprising 2 acres and 1 rood. The latest lease of the 

land was for a period of 10 years from 1st January 1970. 

Upon the expiry of that lease, or j ust prior thereto, the 

appellant applied for a renewal but this application was 

declined on the basis that the land being less than 2½ 



2. 

acres did not come within the provisions of the Agricultural 

Landlord and Tenant Act . The memorandum of lease did not 
contain a specific r ight of renewal but clauses 2 1 and 22 

of the document provided as follows: -

" (21) All the statutory conditions and 
covenants set out i n Section 9(1) of the 
Agricultural Landlord and Tenant Ordina."'1.ce 
are implied and form part of t his 
instrument of t enancy . 

( 22) "This contract is subject to the 
provisions of the .Agricultural Landlord 
and Tena.."'1.t Ordinan.ce , und may only be 
deter mined , v1hether during its currency or 
at t he end of its term, in accordance ,·:i th 
such provisions . All disputes and 
differences whats oever aris ing out of this 
cont r act , f or the decision of which that 
Ordinance makes provision, shall be decided 
in accordance with such provisions ." " 

Section 13(1) of the Agricultural Landlord and Tenant 
Act provides: -

"13 . - (1) Subject to the pr ovisions of this 
Ac t relating to the teroination of a 
contract of tenancy, a t enant holding under 
a contract of tenancy created before or 
extended pursuant to the provisions of this 
Act in force before the commencement of the 
Agricultural Landlord and Tenant (Amendment) 
Act, 1976 , * shall be entitled to be granted 
a sin gle extension (or a further extension, 
a - +h o ~ ~so ~~,T be) 0~ b;s co~t-~n+ 0 ~ .::> ""••- -- ..... -.J .1. · - -- ~ - \.,, \.: .l,. 

tena.~cy for a period of.twenty years, 
llh.le s s - ..• •• . ••••• • • •• " 

It is the contention of the respondent that Clauses 21 

and 22 of the r.~emorandum of Lease are in error and should 

have been struck out from the printed form of the leas e . 
The appellant contends.that he has a l ease specifically 

incorporating the provisions of t he Act and hen ce giving him 
a right of r enewal for 20 years . 
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It is clear that both the respondent and the appellant 

knew, when the respondent tendered the memorandum of lease, 
that the land was less than 2½ acres and did not constitute 

an agricu).tural holding under the Act so as to make the 
lease subject to the provisions of the Act by virtue of 
Section 3. That fact is established by a letter dated 6th 

December 1968 written by the r,1anager of the r espondent to the 
appellant's Solicitors. 

The respondent contends that Clauses 21 and 22 should 
be struck out of the lease as being parts of a printed 
document v1hich are inconsistent vvi th the true intention of 

the t ::-a..~saction. In short it seeks rectification of the 
lease to enable it acc\.:U'ately to r e cord the true transaction 

between the parties . 

The law is succintly stated in Chitty on Contract •s 
General Principles 24th Edition para 310 where it is said:-

"It has long been an established rule of 
equity that where a contract has by reason 
of a mistalce common to the contracting 
parties been drawn up so as to militate 
against t he intentions of both as revealed 
in their previous ora l understandin~, the 
court will r ectify the contract so as to 
carry out such intentions so lone as there 
i s an issue between the part ies as to 
their lega l rig.'l-its · inter se . " 

Such a mis t ake can often more easily be inferred when 
the contract is in a p::-inted form as was the case in Baumwoll 

1tanui'actur von Scheibler and Furness {'f89J7 A.C . 8 but the 
party s eeking r ectification must first establish whether, 
printed forn or not, that the form of the document does not 

co!'Tectly r ecor d the intent of both parties . 

Although we may well be satisfied that the form of the 
lease may not correctl:r record the intent of the respondent 

we are not satisfied that it necessarily fails to record 

the true intent of the appellant. 



At the time of t~e lease it was lmovm by both partie s 
that the Act did not apply to the land in que stion. All 

that the evidence discloses is that the respondent submitted 
to the appellant the memorandum of lease containing clauses 

21 and 22. and the appell2...rit accepted the lease. 

It was submitted to us that the mem.or a.ndu.m of lea se 

in i ts form l ed t o an absurdity and hence clauses 21 a.rid 22 

should be del eted . I t i s not absurd for the partie s to mean 

to incorporate the pr ovisions of the Act even t hough the 

Act 'i:ou.ld not other v:ise apply. There may be difficulty in 

applying all the functio!'!s of a tri b u.."lal UJlder Section 2 2 

of the Act when in s one , if not all cases a tribunal m.ay 
-have no j urisdic t ion but ·chere is n o absurd result in fin:i::..::.;, 

as we do, that on the plain m_eaning of the wo::-ds in the 

memorandum of lease ther e i s an agree~ent to bive the 

a:ppella.-r1t richts o:: r enewal iil the same way as if the land 

were sub ject to the provisions o: the Act . 

In the Supreme Court i t r;as hel d thc.t the c.ppella.--:t 

v,ao not entitled to a renewal be ca.use on the evidence it ha:i 

not been dcruonstratcd t hat he had cultiv.:.tcd t !1e la.rid i n a 

manner consistent with GOOd hus bandry . The ri[;ht of r enewa l 

civen under Section 13 a pplies unless the tenant has f ailed 

to cultivate the l and in such a manner . I:1 or :J. er to debar 

the appellant ' s richt of r enewal on this ground the on~s o= 
· establis hing failll.!"c would h ave rested on the r espondent. 

,.,"", ....... .-oi .::,..,_ ..,..~.,n v....,-.. .... ,0 _ __ ...,._ ""'~•-

llid. not udvancc t l1i:: an u ~ound to oppose the appel l a..--:. -: ' s 

claim in the ~upr c~ c Soll.!"t, nor did it atte~pt to suppo::-~ 
the judgment u..riaer a ppeal on this ground . 

It foll owc that the appeal should be allowed aJ1d t hct 

in lieu of ref us ing the Qppellant relief there shotld be 

an o::-der that t he r cspon:lcnt Board do !"enew Nativ e Leas e 

Huraber 13813 in te:::-mz of Section 13( 1) of the Agricul:tu_""al 



Landlor d and Tenant Act . 
order as to costs in the 
en~itled to costs of the 

There appears to have been no 

Court below . The appellant is 
appeal to be fixed by the Registrar . 


