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R. v. CENT?J..L LI QUOR BOARD 

and 
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d/o Gopalan Pillay 
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JUDGt:ENT OF THE COURT 

Mishra, J . A. 

Appellant 

Respondent 

This is an appeal f rom a decision of Rooney J . 
granting an order of certiorari to quash the Central 

Liquor Board ' s refusal of the respondent 1 s application 

for provisional approval of a n off-licence and an order 
of ~2ndawus requiring it to grant such approval. 

The Liquor Act provides for two authorities 
the Central Liquor Board (Board) which functions at the 
national level and Di~isional Liquor Tribunals (tribunals) 

which operate in various ad.D.inistrative divisions. 

Certain licences e . g . an aerodrome licence or a packet 

licence (in respect of vesseJs) are granted by the 

Board itself whereas other licences such as an 

of f-licence or a publicans licence are granted, not by 
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the Board, but by the tribunal of each division after 
an enquiry which takes the form of a hearing. Before, 
however, it can conduc t such an enquiry the applicant 
has to apply for, and obtain, the Board ' s provision 
approval for such a l icence. With regard to off- licences 
the t otal number in force at an.y one time must not exceed 
that prescribed by the Mi nister which in this case was 
three hundred. 

The respondent applied for the Board's 
provisional a pproval for an off- licence in respect of his 
supermarket at Labasa, in the Northern Division. 
Appellant's counsel inf'orms us that this application was 
advertised in terms of sections 13 and 14 of the Act and 
was dealt with, together with several other applications 
at a meeting of the Board on 28th August, 1985. The 
following appears in the minutes :-

"Deoki Naidu t/a Naidu's Supermarket 

An application f or a new Off Licence at 
Wailevu, Labasa . The applicant wa s present 
and submitted own submissions . Mr . Naidu 
submitted that he had applied continuously 
for the licence for the last 3 years and he 
could not know why his application was 
always unsuccessful each time . Mr. Naidu 
produced letters from Tui Wailevu and a 
member of the Advisory Council supporting 
his application. He stated that the need 
of the area is great that people have had· 
to travel 3 to 4 miles to buy liquor and 
the grant of the l i cence will overcome the 
bootleggers in the area. Chairman asked 
Mr. Naidu to advise t he Board if t here vias 
any radical change s when previous applica­
tions were earlier rejected. :rcr . Naidu 
replied tha t Tui ~ailevu has supported his 
application and therefore the Wailevu 
Vi llages supported his application. He 
added that he ha d spent $16 , 000 in the 
Supermarket . Chairman said that according 
to the Northern District Administration 
report the premises is situated very close 
to Wailevu Village and village elders 
objected to the availability of liquor 



close by which would create social 
problems in the village. During 
discussion Board noted Member Tikaram 
inspected the premises but was not 
impressed with the standard. He said 
that the premises needs improvements to 
make it suitable. Member Waqanivavalagi 
doubted the authority letter of Tui 
Wailevu whether it has the individual 
villagers agreement as such letter can 
be open for abuse. Board noted that 
Police and Commissioner Northern Division 
had objected to the application. Board 
agreed to reject the applicati on on the 
grounds -

(i) that the Board was not justified 
(sic) that the reasonable 
requirements of the neighbourhood 
would justif'y the provisional 
granting of an Off Licences; and 

(ii) that the Board could find no 
evidence that the situation has 
changed since previous applications." 

On 9th October, 1985 the following letter was 

addressed to the respondent :-

II Re : Naidu's Supermarket - Wailevu, Labasa 
Application for a new Off-Licence 

Your application for provisional approval of the 
above licence vms considered by the Board at 
its meeting on 28 August, 1985. 

I am directed to advise that the application 
has been unsuccessful on the following grounds : 

i) that the Board was not satisfied 
that the reasonable requirements of 
t he neighbourhood would justify the 
provisional granting of an Off-Licence. 

ii) that the Board could find no evidence 
that the situation has changed since 
:preyious applications. 

Yours faithfully, 

V.L. Uluinayau 
Secretary 

CENTRAL LIQUOR BOARD II 



It was this decision tha t the respondent soueht 
to have quashed by an order of certiorari . The main 

grounds were that the Board had acted unreasonably, failed 

to act judiciall y and denied natural justice to the 
r espondent. The learned Judge considered the application 
misconceived but hold i t to be the result of the Board ' s 
own misconception of its powers and proceeded to consider 

the question of whether or not the Board had carried out 
i t s func tions in accordance wi th the pr ovisions of t he 

Act. He ansv,ered it in the negative and found t hat , in 
failing so to do , it had usurped the functions of the 
Tri bunal of the Northern Division. He , therefore , granted 
the two orders sought by the respondent . 

In s o far a s they r elate to this appeal functions 

of the Board are contained in s ection 4( 1)(a) and (e ) of 
the Act :-

"4( 1 ) The f unctions of the Boar d shall be -

(a) to consi der and if it thinks fit , 
grant provisional approval of 
applications for the grant of new 
publicans ' licences , new off -licences, 
new private hotel licences and new 
restaurant licenc es ; 

(e) from time to time, if it thinks fit , 
to give to any Tribunal general 
directions , not inconsistent with t he 
provisions of the Act or of any 
regulations made thereunder , for 
guidanc e as to the exer cise of any 
powers , discretions , or funct i ons 
under this Act or any regula tions 
made thereunder; 11 

If provisional approval is refused the matter 
ends there . Sec tion 51 of the Act reads : -

" 51 .-( 1 ) If the Board grants i ts provisional 
approval , application for an off- licence 
shall be ma de i n wr iting to the Tribunal 
having jurisdiction in the Division where the 
premises intended to be licensed are 
situated, and shall be a dvertised . 
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(2) The following objections may be 
made to the grant of a new off-licence :-

(a) that the applicant is a person of 
drunken or dissolute habits; 

(b) tha t any liquor licence held by him 
within 12 months preceding the date 
of the application has been 
cancelled ; 

(c) that the applicant has been convict ed 
of any offence under the provisions 
of this Act or any Ordinance repeal ed 
thereby, or of selling adulterated 
liquor under the provisions of any 
law relating to pure food, within 
twelve months preceding the date of 
the application; 

(d) t hat the premises do not contain a 
secure and suitable pla ce for the 
storage of liquor; · 

(e) that the reasonable requirements of 
the neighbourhood do not justify the 
grant of such licence; or 

(f) that any other licence under this 
Act is or will be in force on the 
premises intended to be licensed. " 

Sections 13 and 14 which contain r equirements as 
to advertisement and notification govern only applications 
for a licence or a renewal of it there being no require­
ment for advertisement of an application for provisional 
approval . 

Sections 3(5) and (8) provide :-

11 3.-(5) 

(8) 

The Board shall hold its meeting, in 
private and there shall be no right 
of audience before it , but nothing in 
this subsection shall prohibit the 
Board from hearing any person if it 
wishes to do so . 

The Board shall cause proper records 
of its proceedings to be ~ept. 11 
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The only persons to whom copies of an applica­
tion for a provisional approval and plans are required 

to be sent are the Commissioner of Police, senior police 

officer in the division and the Divisional Commissioner 
(section 15(1)) . The material which the board would , 
therefore , have for consideration would be confined to the 
papers submitted by the applicant , reports from the 
Police and the Divisional Commissioner and ~ny additional 
information the Board might of its own volition obtain 
under section 3(5) of the Act. These the ~oard would 
consider in private . 

The learned Judge was, therefore, correct in 
holding that the consideration by the Board of an applica­
tion for provisional approval is intended primarily to be 
an administrative, not a judicial, act . 

The functions of the tribunal are, hoV✓ever , very 
different. Every application to it f or an off-licence , 

as well as the date and pl ace of hearing, has to be 
advertised. 

Section 7(b), (c), (d) and (e) provide :-

"7. Subject to the provisions of this Act, 
a Tribunal shall have power, in respect of 
the Division for which it is constituted -

(b) to exercise all the powers of a 
magistrates ' court in its summary 
jurisdiction under the Criminal 
Procedure Code of summoning and 
enforcing the attendance of 
witnesses , examining witnesses on 
oath and enforcing the payment of 
costs and the production of 
document; 

(c) to admit any evidence , whether 
written or oral and whether or not 
such evidence would be admissable 
in civil or criminal proceedings; 

n , 
,A), 
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(d) to exclude any person if necessary 
to do so in order to ensure the 
due conduct of the proceedings or 
to preserve order; 

( e) to award costs • 11 

Section 6(6) reads :-

116. (6) A Tribunal shall cause proper 
records of its proceedings to be 
kept which shall include a sufficient 
note of any evidence given or legal 
submission made, and its reasons for 
any decisions." 

The powers conferred upon the tribunal are, 
therefore, clearly judicial and they come into operation 
only after provisional approval has been administratively 
granted by the Board. The intention of the legislature 
is clearly to give the Board firm administrative control 
over distribution and consumption of liquor in the country, 
leaving it to the local tribunals to detennine the 
suitability of applicants and their competing claims 

after hearing them and the objectors. The Board, therefore, 

misconstrued its functions in advertising the application 
and treating it as though it were a hearing before a 
tribunal. 

The learned Judge went on to consider the Board 's 
functions under section 50 of the Act which reads:-

" 50. Before an off- licence may be granted, 
application for provisional approved thereof 
shall be made in writing to the Board 
enclosing a plan showing the boundaries of 
the premises intended to be licensed and the 
boundaries of the proposed liquor store. 
The number of off-licences in force in Fiji 
at any one time (wholesale licences converted 
to off-licences under the provisions of 
section 103 not counting as off-licences for 
this purpose) shall not exceed such number 
as shall be specified from time to time by 
the Minister by notification in the ' 
Gazette." 
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He concluded : -

"If the nwnber of applications is such 
that if all or any are approved the 
off- licences would exceed the permitted 
total , the Respondent Board cannot grant 
the required approval. If , on the other 
hand , the prescribed nwnber of existing 
off-licences is not exceeded the Respondent 
Board ' s function is to grant the 
provisional approval and leave it to the 
appropriate Tribunal to decide whether t he 
off- licence is to be granted having regard 
to the matters specified in section 51. 

The requirement that the application 
for provisional approval shall be in 
writing enclosing a plan showing the 
boundaries of t he premises intended to be 
licensed and the boundaries of the proposed 
liquor s tore is inserted in the Act for the 
purpose of ensuring that the applications 
are genuine and are not made from ulterior 
motives. " 

With respect , we disagree . Copies of the 
application and plans are required to be sent to the 

Commissioner of Police and the Divisional Commissioner 
whose reports would be available to the Board. The 

former would be the best qualified person to advise on 
matters relating to over-all supervision and control , 

and the latter on the position generally within the whole 

of the division under his jurisdiction. The Board would 

have to give consideration to these reports before coming 
to a decision . Nor do we consider the Act to require 
an automatic grant of provisional a pproval if the number 
of off-licences in Fiji remains within the specified 
limit. To do so would be to deprive of all meaning the 
provisions of section 4(1)(a) which empower the Board to 

grant provisional approval only " if it thinks fit 11
• In 

our view it is this section which confers the power, 
not section 50 which merely places a limita tion upon its 

exercise . 
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We, therefore, dismiss the appeal in so far 

as it affects the order of certiorari but allow it 

against the order of mandamus which is set aside. 

The application goes back to the Board for 
consideration in compliance with the provisions of the 

Act as explained in this judgment. 

There will be no order for costs • 

. . . . -4 .Kid? ..... . 
:½!~'ge of A;ppeal 

~ ~ I~ . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Judge of Appeal 



IN THE FIJI COURT OF APPEAL 

Civil Appeal No . 23 of 1986 

Between: 

MUTHUSAMI 
s/ o Ram Swamy Appellant 

and 

NAOSORI TOWN COUNCIL Respondent 

l\1r. R. Patel for the Appellant 

r.4r . n. Chand for the Respondent 

Date of Hearing: 1st July, 1986 

Delivery of J udgment : 4 # 7 .. 8~ 

JUDGMENT OF THE COURT 

Mishra , J . A. 

This is an appeal from an order of Rooney J . 
giving i mmedi ate vacant possession to the respondent 
o.f a market kiosk operated by the appellant under an 

agreement dated 1.1 2 . 83 which gave him a two yea r 
l ease . 

Among the conditions of t he agreement were : -

"6 . PROVI DED the Sub-Lessor does not then 
require the said premises for its own 
uoe the Sub-Lessor will upon the 
written notice of the Sub-Lessee mude 
not l ess than 3 (three) calendar months 
prior to the expiration of the said 
term and 
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PROVIDED that there shall not at the 
time of such request be any existing 
breach or non-observance of the terms 
conditions and covenants herein 
contained on the part of the Sub-Lessee 
a renewal of the said Lease for a 
further period of 2 (two) years from 
the expiration of the term here by 
created at a rental to be mutually 
agreed upon or failing agreement to be 
determined by Arbitration according to 
the provisions of the Arbitration 
Ordinance and subject to the s1:1me 
covenants and conditions as are herein 
contained except for this option to 
renew clause. 

7. It is hereby expressly agreed and 
--declared between the Sub-Lessor and 

Sub-Lessee that the sum of $2405-00 
( TWO THOU:.:iA ?ID li'OUR HUNDH.ED ,Urn L'I VE 
DOLLARS) presently due and ovd.n[; being 
for arrears of rent under the previous 
tenancy shall be pai d to the Sub-Lessor 
by way of regular monthly instalments 
of $ 165.00 (ONE HUNDRED Arm SIXTY FIVE 
DOLLARS) and the first of such payment 
shall be from the 1st day of September, 
1983 and thereafterwards as the end of 
each and every month and in case of 
default of any such payment the v1hole 
balance amount then due and owine s11all 
fall due for payment immediately. 

8. It is hereby expressly agreed and 
-declared between the Sub-Lessor and 

the Sub- Lessee and i n case of default 
is made on any monthly instalment 
payment of $1 6 5 • 00 ( ONE HUNDRED l1 ND 
SIXTY FIVE DOLLARS) the Sub-Lessor 
may re-enter upon the demised premises 
or any part thereof in the name of the 
whole ana. take possession of the demised 
premises and thereupon this Agreement 
shal l determine but without prejudice 
to any rights or powers of the 
Sub-Lessor hereunder in respect of any 
rent or other moneys due to the 
Sub-Lessor . " 



By a l ett er dated 9th August , 1985 the 

respondent advised the appellant that he wa s in 

breach of severa l conditions of the Agr eement including 

conditions 7 and 8 , that the r ent in arrears must be 

paid in full by 15th August , 1985 and t hat the kiosk 

was to be pu t out to tender at the ex pi ration of the 

lease. Tenders were invi t ed by advert isement in the 
Fiji '.l.1i mes on 14th and 18th September 19E5 and among 

those who put in tenders in response to the advert ise­

ment was the appellant hi mself. His was not suc cessf11l 

and on 30th December , 1985 he instituted proceedings in 

the Supreme Court seeking a declaration that he was by 

virtue of c l a use 6 of the agreement, entitled to a new 

two- year l ea se of the kiosk. To this claim a defence 

was filed by the respondent. 

On 20th Februa ry , 1986 the respondent took out 

a summons under section 169 of the Land Transfer i\ct to 

seek an order f or possession. The appellant ' s counsel 

resisted the application on the grounds that proceedings 

relating to the k i osk were already pending before the 

Supr eme Court and that the case invol ved a dispute 

which could only be resol ved properly by evidence i n 

open court . 

The l earned JudGe decided , quite corr ectly in 

our view , that mere institution of proceedings by writ 

did not by itself shut out a claim under section 169 of 
the Land Transfer Act in a proper case . It wus for the 
appellant to show, on affi davit evidence , some ri~ht to 

remain in possessi on which would make the e r anting of an 
order under section 169 procedure improper . 

There was before the learned J ud~e evidenc e tha t 

the appellant ha d rarely paid h i s rent promptly but , the 

l ease having expired , that was no longer a cruciul matter. 
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His right to a new lease depended entirely on the option 

granted to him under t he atsr eement whi ch had -to be 

exer cised by written notice before the end of August , 
1985 . Had he exercised it? If h e had and the respondent 

was denying him his right under the option clause , there 
would certainly l>e a serious matter in dispute . But the 
a ppella nt ha d firs t to s how t hat he had done what he v,a s 

required by the agreement to do . There was nothing before 
t he learned J udge to show t ha t . Instead , there vms 
evidence to show that he was content to take his chance 
with others when the call for tenders came in September 
1985. 

The learned Judge was , therefore, cor r ect in 
hol ding t hat · im appellant had f ailed to show cause why the 
order sought by the respondent should not be made . 

The order made by the court below was fo.r the 
a ppellant to give pos session forthwith . Ile now a s ks , 

should h i s appeal f ail , f or time to remove his t hings, 
a request which has not b een opposed by the respondent ' s 

counsel . We , ther efore , vary t he order and a llow him 
14 days from the date of thi s judgment to give vucant 

possession. 

Apart from tha t , the appeal is dismis sed with 
costs to be taxed in default of. a greement. 

1/, . . . . . . ...... ..... . 
J ge of .Appeal 

/ ~do-IL 
···· j~~ ·;r·Ap;;~i-··· 


