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The appellant was convicted of receiving stolen 
property by the Supreme Court, Suva and sentenced to 
6 months ' imprisonment . He appeals against his conviction. 

The prosecution evidence consisted of :-

(i) the sworn evidence of the thief who had 
allegedly sold the goods to the appellant ; and 

(ii) ad.missions made to the owner of the goods 
and to the police by the appellant . 

The grounds of appeal are : -

111. That the learned trial Judge erred in 
l aw and in fact in misdirecting himself 
on the law in relation to the admissibility 

--



2. 

2. 

in evidence of the confessional 
statement allegedly made by the 
Appellant to the policB; and 

That the learned trjs.l Judge erred 
in law and in fact in failing to 
direct the gentleman assessors that 
the weight to be attached to th~ 
alleged confessional statements 
depended upon all the circUI!lStauces 
in which the alleged confession 
was made , and that the gentleman 
assessors ought to give the alleged 
ccnf'essional statements such weight 
as they thought fit. Consequently 
there has been a miscarriage of 
justice." 

On 5th March , 1985, the house of one Din Mohammed 
at Wainibokasi was burgled and a video screen valued at 

$500 was stolen. As a result of information received by 
the police , t he appellant was interviewed on 1st April , 
1985 but he denied all knowledge of the missing screen. 
A s earch of his house produced nothing. 

With regard to the alleged admissions, the 
prosecution evidence was that the appellant spoke to one 
Shankar Singh about searches carried out by the police 

of houses belonging to his relatives and offered to return 
the stolen video screen to Din Mohammed in order to stay 
out of trouble . By arrangement he was taken to Din 
:Mohammed's house on the evening of 16th April, 1985, 
where he again made the same offer but wanted a few days 
to do it as the screen was then with a r elative at 
Labasa . In the meantime , he offered to let Din ?,!ohammed 
have another video screen, a different make, until he 
could retrieve the stolen one from Labasa . They went to 

the appellant ' s house.to get the screen but , according 
to Din Mohammed and Shankar Singh, there were visitors 

at the appellant 's house watching the video and they 
returned without it. DiscW3sion of the matter continued 

between the appellant and Din Mohammed who, without 
informing the appellant , had sent word to Inspector Sami 



of Nausori Police to come to his house. As soon as 
he saw the Inspector the appellant , taken by surprise, 
repeated what he had already told Din Mohammed viz. that 

he had boueht the video screen from a ~ijian for $55 
and that he was willing to return it. After being 
cautioned he , according to Inspector Sarni , repeated the 
admissions . Later at the police station he signed a 

written stat ement to the same effect and when formally 
charged afterwards , he again repeated the admission. 

The appellant, in his evidence in trial within a 

trial, gave an entirely different version of events leading 
to the making of the alleged admissions . He had been lured, 
he said , to the house of Din Mohammed by an offer o:f a 
building contract . Once there he had been asked, over a 
few drinks , to admit receiving the stolen screen and , upon 
his refusal, had been tied with a rope and assaulted . It 
was at this juncture that Inspector Sami had arrived but, 
instead of stopping the assault, had asked for it to be 

continued. Reaching the limit of his endurance he had 
falsely admitted buying the video screen from a Fijian 
and giving it to a brother- in- law at Labasa. He had then 
b een taken to the police station where the men who had 
beaten him at Din Mohammed ' s house also arrived. He was 
threatened with a repetition of similar violence which so 
terrified him that he made the written conf'essions alleged 
in the record of the interview and the charge statement . 
The contents of the state2ents , he claimed, were untrue 
and extracted from him by coercion. 

The learned Judge rejected the allegations of 

violence and admitted the statements as voluntary. 

Counsel for the appellant does not complain of 
the view taken by the learned Judge of the common law 

aspect of voluntariness. His submission is that even if 
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the allegations of coercion were unfounded , there was 

before the court evidence of circumstances which would 

call for exclusion of such evidence on ground of 

unfairness. The circumstances, he says , are to be found 

in the prosecution evidence itself , accepted as reliable 

by the learned Judge . The appellant , according to this 

evidence, had offered r econciliation and was taken to 

Din Mohammed ' s to discuss terms . The latter , however, 
says Counsel , used t h is opportunity to lay a trap and 

called in the police creating a situation of unf air 

psychological pressure . 

The learned Judge gave full consi dera tion to 
this submission but , in view of his earlier finding as 
to voluntariness, did not consider the circumstance s 

surrounding the making of the admissions such as to 

warrant the exercise of his discretion in favour of 
exclusion. We agree with learned Crown Counsel ' s 

submission that there is nothing about the exercise of 

tha t discretion which would justify this court ' s 
intervention. (See R. v. Keeton and cases cited thereunder 

1970 Crim. L.R. p . 462.) There is nothing ex traordinary 

about the use of an informer by the police. Whether or 

not to expose h i s identity and to invite risks that 

might be involved in such exposure is a matter entirely 

for the police consideration. The learned Judge also , 

quite correctly in our view, held it not to be fundamen­
tally unfair for a private citizen to whom a confession 

has been made to hand the matter to the police. In 
most cases it would be his duty to do so . 

Had this bee~ a case of inducement , the position 

may have been somewhat different , for in such a case , 

Din :Mohammed, being the owner of the burgled house , would , 

in appropriate circumstances , be treated as a person in 

.... 
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authority (R . v. Wilson 51 Cr . App . R. 194). There was 

no submission , however , either at the trial or before 

t his court , tha t any inducement was at any time held out 

to the appellant by Din Mohammed. Nor indeed was there 
any such suggestion either in the prosecution or in the 

defence evidence . 

The ground , therefore , must fail . 

The s econd ground complains of the learned 

Judge ' s failure to give to the assess ors specific 
directions as to their function with regard to the 
weight to be attached to the confessional statements. We 

cannot see any such failure in the sU1I1Bing- up . The 

l earned Judge f irst dealt with what he described as 
11 the evidence relating to the events of the 16th and 17th 

April" including the admissions made to Din Mohammed and , 

later , to the police. 

He then said :-

" Having heard all the witnesses you 
will assess their evidence and ascertain 
the circumstances under which this evidence 
supplied by the accused came to be made . 

T~is evidence is about what the accused 
is alleged to have said and done on the 
16th and 17th of April t his year . You 
must balance that a ~ainst the accused ' s 
sworn repudiation of it and his account of 
~oTr he ca.me to make it . 

The weight or importance you attach 
to it then depends on all the circumstances 
you concl ude took place at that time . I t 
is over to you what that weight or 
i.oportance shpuld be . " 

We consider these directions perfectly adequate 

and the assessors could not but have understood them to 

cover what the accused had said t o Din Mohammed and the 

police on 16th and 17th of April , 1985 . 

-
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The ground , ther efore, has no merit. 

The appeal is consequently di smissed . 

~here is , however, one matter that needs 
menti oning . The lea rned Judge in his ruling on the 
voir dire said :-

11 Shiu Shankar Singh aimi tted to a 
c onviction for Robbery with Violence 
f or his involvement i n th2 t a ffair the 
deta ils of which I know nothing apart 
from the brief allusions to it in t his 
t r ial vii thin trial . 

I would be loathe to say to members 
of t he public to leave these matters 
enti rely to the police . Public involve­
ment is necessar y t o cont rol crime . But 
for a civilian and an ex police officer 
such as Din Mohammed to be using a man 
still on Compulsory Supervision Order in 
an a f fair such a s t h is was to say the 
l east unwise . 11 

We agree entirely with the comment . 

We also consider ex tremely undesirable leav e 

given and the facilities provided to Din Mohammed , the 
main prosecution witness , to s ee the appellant , after he 

had been arrested and formally charged , to obtain from 
him a signed agreement which was typed by t he police 

typist on a police typewriter and was handed to Inspector 

Sa.mi i.m!::ledia tely afterwards . It is diffi c ult from the 
circumstances to escape t he impress ion t hat the main 

purpose 0£ the exercise was to obta in additional evidence 

to bol ster up the pros ecution case . It could not have 

been done at the appellant • s r equest as Din Mohammed 

himself says t he agreement was typed by t he police as a 

favour to him (Din Mohammed) . We consider it utterly 
wrong for an accused who is in police custody aft er being 



formally arrested and charged to be harassed or 

questioned further as has occurred in this case. 

The agreement , however, does not affect the 
voluntariness of the confession statements made several 

hours earlier and it has not been made a subject of this 

appeal . We, therefore, say no more on the subject . 

Counsel for t he appellant asked this court to 

consider making an appropriate order rela ting to the 
' video screen (not the stolen video screen) which was 

brought to the police station by the appellant's son and 

was exhibited at the -:::::-ial. A similar application was 

made by Counselfor the Crown at the end of the trial . 

Section 164(1)(c) of the Criminal Procedure Code 
is in following terms: -

"1 64(1) . It shall be lawful for any court in 
any proceedings to make orders for -

(a) 
(b) 

(c) 

. . . . . . . . . . . . . . . 
t he restoration or awarding of 
possession of any such property 
o= thlng to , the person appearing 
to the court to be enti tled to 
possession thereof, without 
prejudice hov,ever to any civil 
proceedings which may be taken 
~ith =espect thereto; " 

The appellant ' s father has given sworn evidence 
that the video screen in question was his property and 

the appellant and ~is son Ravendra who brought the video 

screen both support this. There is very little evidence 

of any consequence (apart from the agreement) to the 

contrary. 
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On the evidence the appellant 's father 

Chinsami appears to t his court to be the person entitled 

to possession of the video screen exhibited in the court 

below and we , therefore, make an order awarding its 
possession to him without prejudice to any civil 

proceeding s which may in future be taken with respect 
thereto . 

. ' 
. . . . . ./ I . . . . . .... 

·ce President 

---


