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This is an appeal against the refusal of.Rooney J ., 

to make a summary order for vacant possessi on of a 'residential 

p roperty at Waila, Nausori, pursuant to section 169 of the 

Land Transfer Act (Cap . 131). 

As it is probable t hat the dispute between the 

parties will be t he subject of an ejectment action it is 

inappropriate for us to dwell at length on the facts, or 

to express opinions upo n them. 

In h is uff idavi t in reply the Rcspomlc11 l cl n imccl 

that he had been in occupation of the land since 196~ , had 
erected substantial buildings on it, a nd relieu for h is 
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title on an agreement for sale and purchase of the 

23rd September 1970 with the Appellant's father . Various 

exhibits were attached to his affidavit which prima facie 

support his contentions. 

On the 18th October 1984 the Appel l ant 's father, 

who was then the registered proprietor of the land, issued 

proceedings claiming vacant possession on the ground that 

the Respondent had breached the 1970 agreement . The Respondent 

filed a defence and counter-claim in which he sought specific 

performance of the agreement . The counter-claim was fil ed on 

the 14th March 1985, and on the 6th May 1985 the f ath er 

transferred the property to the Appellant, his son, with a 

mortgage back. We were informed from the Bar that the 

consideration in the transfer is $15,000, and the mortgage 

back is for a like sum. The allegation has been made that 

the transfer from father to son was simply a fraudulent means 

of defeating the Respondent 's claim to title, for the action 

between the father and the Respondent has not yet bee n heard . 

Here there are disputed facts and allegations of 

fraud accompanied by supporting facts that cry out for a more 

careful investigation than would be possible on a summary 

proceeding in Chambers , and in our opinion Rooney J., was 

quite right in re fusi ng to entertain the matter. It is not 

to be thought that a bald allegation of fraud unaccompanied 

by facts tending to support the allegation will suffice to 

d efeat the section 169 procedure. 

A caveat was lodged against the title by the 

Respondent in 1974 but this was removed in 1978 following 

an application under section 110(1) of the Land Transfer Act . 

Section 112 provides that a second caveat cannot be lodged 

except by order of the Court . It might be prude nt for the 

Respondent to apply to the supreme Court for such leave. 
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The appeal is dismissed with costs to the 

Respondent to be fixed by the Registrar . 

J 


