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The appellant: company, Souehern Pacific Insurance
Company (F ij i) Limi ted, "IllS incorporated in F'ij i aod
since 1st: July' 1974 has been engaged in the businesa
of underV't'i t: ing general insurancll, inc luding the
provb i.on of compulsory third party lDOtOl:' insurance

. policies. The accounts of the company run frO'll1 1at
July to 30th June in every Y~4r.
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acco'Jnting :J'!ar, but are not reported to the company
durihg that year, so that the companyia for the time
being ignorant of the obligations ••••hich ••••ill or may
arisQ . as a rasu.l,.t of those accidents. then,in the
••••ords of Lord Radcliffe at page 357:-

proper treatment in annual statements
depends no t upon the legal fonn but:
t:-ader IS ans ••••ers to t ••••o separate
The first is -

i" their
I'

". of profit
upon the
quest:ions.

profits for the
figure in respect

Have I adequately stated my
year if r do not include some
of these obligations?

The second is -

Do the ci=~~mstances of the case, w~ich include
the techniques of established accounting
practice, make it: possible to supply a figure
reliable enough for the purpose?"

In i.ts accounts and tax returns for the year "ended
JOth :June 1979 the company deducted' $85,000 for
claims incurred but not reported, known as IDNR
claims, of tha t year. The Commiss ioner d isallo ••••ed
the deduction. The Court of Revie.... dismissed an
appeal by the company on the grounds that on the
e\{idence i7.94: of claims ••••ere unsuccessful because
the third party claimants could not prove negligence
on the 'part of the insured driver. The comg..anY1appealed to the SUE..~~m~_c.o_u.n__and Madhoji J • allo ••••ed
the deduct:ionto the e;w:cent_q_L~2.06% of $85,000, the·
company accepting che reduction of 17.94% for .
i.rnsuccess fuLClaima-:----The res ponden t Comi sa ioner of
Inland Revenue appealed to the Court of Appeal which
disallowed the deduction on the grounds that the

~ompany's calculacions lacked reliability and did not
~eec the requir~ments of the second limb of Lord
rttadc liffe 's fOn:lula don in the Southern Railway o~
'\ i'eru case at page 357. The Court of Appeal would

a130 have disallowed the deduction on the alterna.tive
ground that the sum oE $85,000 claimed as a deduction
constituted income carded to a I"esenre fund .mich
••••as noe deductible by \{irtue of the expreu
provisions of section' 19(9) of the Inc~ Ta.x Act.
The company appeals ••••ith leave to ReI" Majelty in
Council.

r
;-:bne. only evidence ••••as given before the Court of .:_
R~view on behalf of the company by a chartered
accountant of the firm of Price ~aterhou.e, the
auditors of the company, ...!~d_ ..~>.:__ t~~ __ !=_~any~ .__..._, __ .

"-1Oiijrariceg~neral nianager. The evidence WIIS that' in
1974, . in::the absence of' relevant experience,' ·Urrn.<';:",:,,'_·-::.::~--===--::. . ..;..~:':':~7'-=:'"
provision could not be accurately assessed •. But by
30th June 1979, examinaeion· of clai~ made since 1974
indicated that about SO% of claims ~re unreported at
the end of the relevant year of accident. Experience
of claims pa.id indicated chat !BN~ clai~ over a
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four-year period amounted to 45% of known claims
outsta.nding. From these figures and .frO'lI1 detailed
calculation made in the light of claims experienced
during the four-year period, the ~itoesses deposed
that by 30th June 1979 an lnmt provision ~as
necessary . and that past experience provided a
satisfactory basis for the calculation of' the
required provision. The amount· of $85,000 'claimed as
a deduction ~as supported by ~itten calculations and
analyses which ~ere produced by the witnesses and
~ere the subject of examination and C:'OIlS-
examination.

The criticisms of the Court of Appeal were three-
fold. First they cOtmlented on the initial failure of
the company to allo~ 17.94% for unsuccess ful claims ~
But this failure did oot cast any doubt. on the
calculation of the original claim of $85,000 baled on
the expe rience 0 f the company ~i th regard to c laim.a
since it began bus ioess. Second 1y, the Court of
Appeal suspected that provisi.on for an I:BtrR. claim ia
one year ~uld be duplicated by providing for an. out-
standing claim once the lENa claim ~a. reported.
This suspicion is ill-founded. A claim, when
reported f dis.!'.P?ear! f:,O'lI1the next valu. don 0 f lEfit
and becomes part of the nex~ valuation of out3tanding
ctaill1s unle~s it has been settled in the meantime.
tDNR and ou~standing claims are adju.ted each year by
reference to the provision made at the begioning of
the year. There i, thus no doub te provia ion.
Thirdly, the Court of Appea.l considered that the UNa
claim should have been discounted because the e14i~1
~ould not fall to be pa.id until so~ ti~ in the
future. But, as the company's cogent case to the
Board points out, discounting ~a. unnecessary and
undesirable. !:'Cpedence !ho~ed that the bulk of lENa
claims are notified in the follo~ing twlve months.
The s:mount" of the claims ar!! liable to be inflated
until payment by general increa.es in the assessments
of daTMges and by interest. It ~as never sugge.ted
.to the ~itne!5e5 And there is no evidence that
discounting i, necessary to prevent over-provision
for IBNR.

The Court of Raview and the Supreme Court, the 101e
judges of hct, accepted the evidence of the
CO'lIlpliny's ~itnesses and the reliability of the
company's calculations and !orecaltJe_-They accepted
IBNR of $85,000 for the year ·end.d 30th June 1979
subject to a deduction of 17.94% to allav for claw

._--' which-W'Ould ·prove·-to. be u:n.ucceuful.An··.ppeal to.~ .
the Co~r;t. 9~. Appeal and to ,the' Bo.rd. ,only 1iea on •
quu tion:,'::oe;ilW so that the Hndio;. of~· thi=Court·· of'-:",:=
Review and the Supre~ Court cannot be disturbed
unless they "re findings which no reasonable
tribunal, properly instructed •• to the lay, could
ruchj see Kdw-ard.s v. Bai.rrto", (1956] A.C. 14. Th.i.r
Lordship. have carefully. considered the crieici'aI
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" .•• annual profits properly detennined are not to
be treated 8S reduced by the circutI1l1ta;nce thaI:
some part of them may be prudently reserved from
distribution to take care of an apprehended
loss from future trading, (but] the
account3nts who have given evidence would say •••
that they were not advocating the making of a
reserve/ but seeking to evaluate a currant: COllt
of Io/'Ot"king."

,.:::.. made by the Court of Appeal and the further
criticisms made by counsel for the respondent,of the
evidence of the witnesses and the calculations of the
company. Those criticisms are not sufficiently cogent

'~ to: warrant ~ejection of' the evidence or of theF reliance by the Court of Review and the Supreme Court
't on that evidence. ,

j.
The second ground relied

~, Appeal is based on section, 19
',:- That Act provides for income

,. . total income of 4 ta.xpayer and

upon by the Court of
of the Income Tax Act.
tax to be paid on the
by section 19:-

"1n deter.nining total income, no deductions shall '
be allowed in t"espect of -

e.-
(g) income carried to any reserve fund or

c3pi.tali.sedin any way;"

In the Sout:.1ern Railway of Peru case ..mere the
company deduc ted from its annual pro fi ts lump "SUtn3

payable on the future retirement, death ,or
:,~.termination of service of an employee, the House of
,: Lords approved in principle of the deductions and
~: Lord Radcliffe at page 358 ssid:-

\~ In the present case/ the amount of the liability of
~~ the compa~y for ac:idents which .occurred but ~ere not

.. repot"ted ln a partlcular year / 16 part of the expense
',' of the company in carrying on its insurance bulSines.

/ ;"during that year and must be deducted in arriving at
'. ;, the' total income of the company for that year.
~;:Section 19(9) only provides that profits once
. ;i; calcula.ted cannot be carried to reser/e and' then
'f. further deducted. Section 19(9) forbids a company to
'lappropriate or capitalise profit but does not affec:
;~,the c a 1cu 1a Cion 0 fp ro fi t • :;..::.~j"i>:::;':>o'.~:. . ., "',t:l'" ': ,." ' :--.' ' ..., : '" :..: ,...
:fi~:~;j"~~ar:5~~~s~;pie~l( :~::~~or:f!: haul~bo:d;d~~:~~~: -> ~,vt~.,·;:~
'~order oL.Madhoj i J. should be restored' and' that the ,. . r. ":'"

.;f~~sponc!.en_t_c9houl~:-=p~r.:::: the 'COISts --'0 f :-:-the .- appe lImE ,;-:.::,:~..=:::-:,,_ 7~
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