Company (Fiji) Limited, was incorporated in Fiji and
gince lst July 1974 has been engaged in the businsss
of wunderwriting general insurance, ‘including the
provision of compulsory third pParly motor inasurance

‘policies. The accounts of the company run from 1lst

July to 30th June in every year, :

— Privy Council-Apbeal No. 41 of 19_85 ADVANCE cop:y B &
. QSouthe:n Pacific Insurance Company (Fij;_{)l '_ L Appe;Lgn;;'
;¢ , .. Limited S o S S .
: The C'omni-ssioner,‘: of Inland»Re;zenue _ _ g Reapon;ient'_:,
Lo o
- THE FLJI COURT OF APPEAL , .
© 0 JUDGHENT OF THE LORDS OF THE JUDICIAL COMMITTEE . |
* OF THE PRIVY COUNCIL, Deviversd Te 24TH Fesruary 1986
(- : :,f: Present at the Hearing: 3
LorD TeMPLEMAN
) “LoRD AcxNER :
j Loro QLIvER oF AYLMERTON
LorD GorF oF CHIeveLEY
SIR JoHN STePHENSON
[Delivered by Lord Templaman] |
: The appallane company, Southern Pacific Inmsuranca

Their Lordaﬁips agree with the Court of Appeal of.

Fiji chat the company was entitled ig calculating its . ‘
‘profits for the purposes of the Income Tax Aet, Cap. "

.201, ‘of the Laws of FLiji, - to ' deduct from the L
- aggregate premiums attributable to thea risks insured. .

_in each year, the aggragata liabilie

Y of the company

for - insured accidents . and . events which ‘occurrad -

during that year, By the ead "of each year of-.
‘account, the company will culy raceive noticae of some
oclaims  for__ace idents.--which _have occurred-—in—that -~

year. There will be'a large number of accidents which -

are not reported to the company until after the end

"of the . year of the accident. _ Their Lordships alsgo

agree with the Court of Appesl tha: ‘the principles

" enunciated in Southern Railway of Peru Iimited +.

! [14]
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In its accounts and tax returns for the year ‘ended
deducted " $85,000
reported,
The Commissioner disallowed
of Review dismissed

JO0th "June
claims
claims,
the
appeal by
evidence 17.94%

accounting year, but are not reported tc the company
during that year, so that the company is for the time
being ignorant of the obligations which will or may
arise "a2s 2 rvasult of those accidents _then, .in the
words of Lord Radcliffe at page 357:-

... their
of profit
upen  the

- questions.

" Have I adequétely ‘stated my profits for the
year if I do not include some figure in respect
of these obligations?

The second is -

Do the circumstances of the case, which include -
the techniques

practice,

deduction.
the

the part

‘company
Umsuccess ful

eel
Radcliffe's
\' learu

was

The
quncil.

H
a3
*

the

ggjhe. only evidence was given befors the Court of °
Review on behalf
accountant

‘auditots of

of

proper treatment in annual statementg
legal form but

separate
The first is -

~a

established
it possible
reliable enough for the purpose?’

accounting
supply a figura

1979
incurrad buc
of that

of claims were unsuccessful because

the third party claimants could not prove negligence
on

appealed to the Suprema Court and Hadhoj{ J._ allowed

the deduction to the extent of 82.06% of $85,000, the -
accepting

S

claims. The

reduction 7
respondent Commissioner
Inland Revenue appealed to the Court of Appeal which
disallowed
ompany’s calculations lacked reliability and did not
the requirements

formulation
case at page 357,
also have disallowed the deduction on the alternativa
ground that the sum of $85,000 claimed as a deduction
constituted income carried
not deductible

provisions of section 19(g) of the Income Tax Act.
company . appeals with leave to Her Majesty in

deduction

second limb
the Southern Rallway of

The Court of Appeal would

to a reserve fund which

company by chartarad
Waterhouse,

and by the company's

inslrande general manager.

1974, 'in <the

of claims paid
ZTevne U fan-y
ST

:,, P

The evidence was that in I,
absence of ' relevant experience, IBNR/ .t Tac ——
provision could not be accurately assessaed. -
30th June 1979, examination. of claims made since 1974
indicated that about 50% of claims were unreportsad at
the end of the relevant year of accident,

Experience
‘indicated

that IBHR claims over g
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fcur-year period amounted to 452 of known claims
outstanding. From these figures and from detailed
calculation made in the light of claims experienced

" during the four-year period, the witnesses deposed

that by 30th June 1979 an IBNR provision was
necessary ~and that past experience provided a
satisfactory basis for the calculation of the

" required provision. The amount’ of $85,000 claimed as

a deduction was supported by written calculations and
analyses which were produced by the witnesses and

. were the subject of examination and cross-~

examination.

The criticisms of the Court of Appeal were three-
fold. First they commented on the initial failure of
the company to allow 17.94% for unsuccessful claims,
But this failure did not cast any doubt on the
calculation of the original claim of $85,000 based on
the experience of the company with regard to claims
since it began business, Secondly, the Court of
Appeal suspected that proviasion for an I3NR claim ia
one year would be duplicated by providing for sm out-
standing claim once the IBNR claim was reported.
This suspicion is 1ill-founded., A <claim, when
reported, disappears from the next valuation of IBNR
and becomes part of the next valuation of outstandiag
claims unless it has been sattled in the meantima.
IBNR and outstanding claims are adjusted each year by
refarence to the provision made at the beginning of
the year. There is thus no double provision.
Thirdly, the Court of Appeal considered that the IBNR

claim should have been discounted because the claizms

would not fall to be paid until some time in the

- future. But, as the company's cogent case to the

Board points out, discounting was unnecsssary and
undesirable., Experience showed that the bulk of IBNR
claims are notified in the following twelve months.
The smounts of the claims are liable to be inflated

until payment by general increases in the assesaments -

0f damages and by interesc, It was never sguggested
.to the witnesses and there is no evidence that
discounting is necessary to prevent over-provision

- for IBNR.

The Court of Raview and the Supreme Court, the sola

judges of fact, accepted the evidence of the

company's witnesses and the reliability of the
company's calculations and forecasts. - They accepted

.. IBNR of §85,000 for the year "ended 30th June 1979
~subject to a deduction of 17.94% to allew for claims

7
By
2t
’J .
.
t
1.

1
14
by
I
§
¥,
i
v
L

Pl
¢
.
-
J

cag

[ad

S T

which -would -prove -to. be wmsuccessful,.
the Court of Appeal and to the Board only lies cu a

question ‘£ *law so that the findings of™ th@ZCourt of —.

Review and the Supreme Court cannot be disturbed
unless they were findings which no reasonable
tribunal, properly instructed as to the law, could
reach; see Bdwards v. Bairstow [1956] A.C. l4. Their
Lordships have carefully considered the criticisams
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'a.made .by the Court of Appeal and the Ffurther

criticisms wmade by counsel for the respondent of the .
;. evidence of the witnesses and the calculations of the
company. Those criticisms are not sufficiently cogent
to. warrant tejection of the evidence or of the
¢ reliance by the Court of Review and the Supreme Court
on that evidence. - e C

.l ‘;’

The second ground relied wupon by the Court of
Appeal is based on section. l9 of the Income Tax Act;
That Act provides for income tax to be paid on the
-total income of a taxpayer and by section 19:-

Temer u,

et b g

fr.  "In determining total income, no deductions shall
be allowed in respect of -

(g) income carried to any resarve fund or
capitalised in any way;" .
In the Southern Railway of Peru case where the
company deducted from its annual profits lump "gums
" payable on the future retirement, death or
= termination of service of an employee, the House of
.- Lords approved in principle of the deductions and
2" Lord Radcliffe at page 358 said:-

it

++. annual profits properly determined are noct to -
be treated as reduced by the circumstance that
: scme part of them may be prudently reserved from
3 -distribution ... to take care of an apprehended

loss  from future trading, [but] ... the
accountants who have given evidence would S&Y e
that they were not advocating the making of a

reserve, but seeking to evaluate a current cost
of working."

© In the present case, the amount of the liability of
" the company for accidents which occurred but wers not
‘reported in a particular year, is part of the expense
of the company in carrying on its insurancs business
7 during that year and must be deducted in arriving at
1;the" total incom= of the company Ffor that
‘i-Section 19(g) only provides that profits
%calculated cannot be carried to

year.,

cnce

resarve and then
ifurther deducted. Section 19(g) forbids a company to
! appropriate or capitalise profit but does not affac:
Ethe calculation of profit. By '

<§fﬁlﬁeirﬁ;Lofdahips ‘will. therefore humbly advigse ‘Har

‘#Majesty’ that the appeal should be allowed, that the .
Yorder of Madhoji J.. should be restored and that the . °

. Tdppellant
-The .appellant is also::

_‘f_‘.SﬁP_Qﬂien.t__.should.'_'.pg}j_:: the -costs--of ~the-
{befote Tthe” Court of Appeal..
¥enticled**to "its costs befote th
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