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This is an appeal against a decision of the Supreme 

Court acting in its appellate jurisdiction from the hearing 

of a civil claim in the Magistrates Court. The amount of 

money involved is trifling but the point involved, though 

a brief, one,· is of importance. 

The present appellant issued a summons in the ,, 
l ,;; ! ii ;! ',"/ 

,·: ,ii I ! I l'. 1' 
' i! !" !I I :,1 

Magistrate's Court at Suva claiming $162 being theramount. 
;·; 1\\ \l :,\\·~). >.' '. 

due and owing on the sale to the respondent of ortei:roc:I<ing 
',' ' . •.··. ·. . . '.; i: : ;i; :ii:::: .... 

horse. It was alleged in the statement 'of claim•it:~:aJ: ::~he 

appellant, which is in business as a whole·saler' ofj; 

\ 
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merchandise including toys, had received an order f~~ 

and supplied the said rocking horse to the respondent 

which carries on business as a retailer at Nadi. Although 
< 

a statement of defence was filed, the res~ondent did not 

appear on the hearing date, and after formal evidence 

judgment was given in the amount claimed. The Respondent 

then obtained an order for rehearing. 

ln the statement of defence it had <lenled that it 

had purchased the goods, and said it had received the 

same on terms of 'isale or return'', and that the article. 

had not been sold. Alternatively it was pleaded that if 

it was held by the Court that there had been a sale, the 

claim was unenforceable by virtue of section 6 of the Sale 

of the Goods Act - No. 14 of 1979. That section may 

conveniently be set out now: 

"6. - (1) A sale of goods on credit or an 
agreement to sell goods on credit in the course 
of trade shall not be enforceable by action at 
the suit of the seller unless -

(a) at the time of the ~ale or agreement to 

( b) 

sell, an invoice or docket, serially , 
numbered, be made in wrfting in duplicate, 
b6th original and duplicate cont~ining -

(i) the serial number; 

(ii) the date of the tr~nsaction; 

(iii) the name of the buyer; 

(iv) the nature and, except in the case. i . 
of 'goads exempted·' from! this proyi$Li?n: 
by order of the Minister, the quant;i-ty 
of the goods, in the English language 
and'. in figures; and 

' ,I ' , , , · , jl 

(v) t~e price in E~glish words or fighiei; 
and 

at the tim~ of delivery of the goods, the originil 
or duplicate of the invoice or docket be 
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delivered to the buyer or to some person . 
to whom the goods may properly be delivered 
on his behalf : 

' 

Provided that the provisions of this section 
shall not apply to an agreement to sell, over 
a P.~.riod of time, goods of nature such as are 
commonly delivered at regular intervals, such 
as.newspapers, bread or milk, or to any sale 
in pursuance of such agreement, where a written 
order signed by the buyer or his agent in that 
behalf is given to the seller at the time of the 
agreement to sell. 

(2) In this section -

"docket" includes a packing note, delivery 
note or other printed form customarily used 
for recording the particulars of a sale; 

"sale or agreement to.sell in the course of 
trade" means a sale or an· ,~greement to sell 
to a person by or on behalf of a p~rson who 
carries on the business of selling "'goods." 

At the original (undefended) hearing the Managing 

Director of the Appellant Company had deposed that when 

he had received the order he had made out an invoice. 

He recited the appropriate invoice number and the date 

and he. apparently sho~ed his ~arbon copy of the invoice 

to the Magistrate. He then said that he had forwarded 

the article to the Respondent at Nadi by "Easy Fast 

Freights" and had given a delivery docket to the•freight 

contractor; and again he produced what was apparently: a 
. . . • . · •. . .. : ·; 1i . 

carbon copy of his deliverX::::_docke.t to the Court. /; Thei! 
· · , .· . ' ·· I, :1 I , Ii . 

horse was delivered and the respondent: paid freighf f.:~ . · , 
1 

I > • ' • • ; ·- .; ::1 :i :h,: lJ; ':; _, 
accordari:ce :with the alleged,,ar.r-angEi?m~p.t~ The 'rHJ~/~AITfii~·iJr; 
copy .. of the deli very ,docket was sign,ed on' behali :b'~tli >: '' 

' ; ' I I) . 

Respondent. The Magistrate gave ;judgi-nenf saying ,tna; 

he wa·s satisfied that section 6 of the Sale of Goods; 
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~ Act had been complied with by virtue of the ~espondent's 

signature on the top copy of the delivery note which the 

carrier had had him sign. 

When the matter was re-heard as a defended matter 

there seems to have been some misunderstanding about the 

admissibility of the documents which the ~ppellant C6mpany 

attempted to produce in Court. However the uncertainty 

has been cleared up in proceedings before Kerrnode J. and 

before us. 

Mr. H. M. Patel, ac~ng for the. appellant in this 

court produced two separate books of carbon cop~es of 

vouchers or dockets. He told.us of their contents and 

Mr. Khan had no obje~tion to this course - that is as 

it should be. 

The first book was of invoices - originals and 

carbons - and set out in this instance all the particulars 

required by Section 6. The. second book w~s of delivery 
' . 

docketi originals and carbons arid contained a simil:ar 

descrir.tion of the. goods - but in this instance did not 

state the price . 

. r~1 appe118rit' s Inanager had sai~ta/1/~,f!liW ~l::/ !' 
i I :! , 1· :· ·p : ·. i 

.. ,: j: L ! : ,Iii: 
had made out the i~yoice an~,despatche~ the ~9r~s by 

. . . · ... : . : . : '•,. ,::fl/ !"I :l/:Y ::, 
the Freight Company, with the delivery docket {o-i:;- !J;. : · 

' i ': !'' 

. signature of receipt, he had posted the origin~l •of 

the invoice to the Customer ~t Nadi the following day. 

\ 
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At the second 1 hearing the Magistrate reserved hf~ 

de~ision, and event~ally held in favour of the appella~t. 

He said that he acc~pted the Managing Director of the 
I 

company as a truthful witness and he rejected the evidence 

of the respondent. In other words it was the sale for which 

payment should have been made, not an arrangement for return 

if not sold. Turning his attention to the defence which had 

been pleaded of non-compliance with section 6 of the Sale of 

Goods Act he held that the transaction was not a sale on 

credit but a cash sale. There was no stipulation of credit 

and accordingly no obligation to satisfy the requirement of 

section 6. 

\ 
This judgment wa~ appealed t6 the Supreme Cuurt. 

Kermode J. recited the above facts as above, and of course 

accepted the finding made by the learned Magistrate of the 

truthfulness of the appellant's witness. He then considered 

the question of compliance with section 6, 

., 

In reviewing the Magistrate's decision Kermode J. 
. . 

held that the transaction was·a credit sale. In particular 

he mentioned that no money had been paid at the time 6f 

order nor was it a cash on delivery docket~ We pr~sume, 
' 

' . ' ' . . i 'ii 
as he s~ems to have done, that the invoite would in d~e 

· . . ; . .: ~ · , . · · , : : : l ::; ! < ti · : , 
. course be fo,llowed by a mon(hly statement due fori pay~ent 
· . ., . . . , • . .· .. · .. · l / ii: . 
. ~n ac,cor~~;nf~:,wi.~h.yF19~,;:d, 11irdi,,n~ryi[!f rtm~ iF;: ·:trad•~i:0} Ii~~ ii\ p 

entirely' ag'r~·e with the: i'earned
1 

'J~dge.: ~ ! findLng:'':b~ ll~i' 
: . :! ·:;;' )1 

point. it was a· credit sale. · He then considered the · 



i 
I, 
I 

i : 

'question 
!i[:: . ); 
+:P1POSed 
if I 

~tarnme't t 

6 

otherwi~e with the requirem:ent.s 

He r~fJrred to. a decisi~n ~f 
. ·!: i '.1! 'i : ,! : · 

'i i •! '. ' ].: ' 1 ! i; )! 
v. Jcira. Singh and Sons !!16 fLR 

:1. !; 

that the 6nus of proof of' 

compliance rests on the supplier and Kermode J. held there 

was no ~xidence that section 6 had been complied with~ 

. i 

We agree with the learned appeal judge and for 

the reasons that he gave. This enactment is passed f~r 
. ' 

the benefit of consumers. We take the purpose of this 

part of the Act is to ensure that a purchaser -to whom 

credit is extended has put into his hands, at the time 

of purchase or delivery, a docu~ent which unequivocally 

sets out all the details of the transaction \ncluding 

the price, so that there cannot thereafter be debate as 

to the amount of his indebtedness. It is a hard case 

because it has not been questioned that the ~ppellint 

dealt honestly in this instance and its witness· was 

truthful. The only lapse was that all the required 

particulars were not given to the purchaser in an 'invoice 

or docket at the time the goods ~ere received by him; It 

is true. that the delivery docket contained some of those 

particulars but not all of them. If, as well as the} 
. . ' .:;•:: 

material on it, the price had al~o been included, :·th~n 

there would have been compliance, but it is not ~rty part.-

of the. •:~~
1

u
1

r
1

t 's -f~n~t{o~,· to<a11~t' ~nt 1 d1~~t~i~i:~~::fik;~Jl l 1J~~ i,. 
ri 1 .ii 

·•~ ! ) ; I ~ · , .1 
1 

1' 

·' . ; clearly_ expressed \eqt:ii1:ements. 



i 
FCA 11/1982. He submits that that case is authority for 

the proposition that "prima facie .evidence can be giv¢n , .. 
. ·• · ' [ Ii : . I, • • 

of compl'i"ance and that the ver}' documents need not 'nebessarily ', 
-

be produced." He based his submission upon a passage in 

the Judgmen~ which reads as follows: 

"It was contended that there was no evid.ence 
of invoices or dockets complying with section 
6. It is necessary to observe, however, the 
course which the proceedings took. In his 
evidence the plaintiff said he had given invoices 
to the defendants from time to time. He referred 
to one particular sale of 42T~arees on the 18th 
September, 1977, at cost, namely $3,41~. No 
invoice was produced at that stage. Th\ s~cond 
defendant, however, having given evidence that 
no invoices had been received, was confronted 
by copies of invoices showing a sal~ of 427 
sarees at $3,416 and he then conceded that this 
sale had taken place, but he claimed the sarees 
had been paid for. When the argument in respect 
of section 6 of the· Sale of Goods Act was 
advanced in the course of counsel's submissions 
the learned Judge observed that the point had 
not been pleaded. It is not necessary to plead 
the law, but it would seem there ought to have 
been a pleading as to the fact that no invoice 
or docket had been delivered, 

However that may be, it seems clear that there 
was produced to the learned Judge, even if not: 
put in evidence an invoice or invoices which 
appear to have c.ontained the details required .:; 
by section 6. · ::i 

,1:' 

We have derived some assistance from two pf~vib~s 
decisions. They ar~Safia Bibi v,:. Jora Singh&·· 
Sons 16 F.L.R. 27, a decision of the Supreme ::: 
:cou,rt;1 and Gy~ri,:'.P:r.al<a sh '[:•. 

1
~pdu~ .Hclkim, F \9:r ~ J,,l \;\\ 

6? /74; a dec.u, ion: ;0£. tn~ s •1qourt,, f,rom whi:c~ I ~:~:Ii 
w1l 1 · be seer\ that •:prima' facie ·. proof from thEr, ; :i)/ 
plaintiff, aga~nst which nothing else is ! . 'i1 

tendered willJ ~uffice. A fortiorari where· the 
defen~ant i~.t~e face of a ~endered invoice 
concedes deftr1ry. I ~ 

'(i i ) 
!! : :1· 
,. 



In the light of this situation we observe ! , .. i , , 
i thJ:it .Fhe. gr9/lJ,p9:// of appea.i ;19oes . not ~xpres;,~1!y;1 · ·/11 i;]. ii 

.· r re~er; ,F O! t,t;ie1::::~,rgurnen~ ~hfqtH pi:iS ;be;e~ ~ff~;t:~~ { < :111 (!: Ii 
;; This ar~umel1jt;i !'41t:I.S ra1.sed,11.rqqer groundl!li ,o:f\n; ;1;; 'iii i;;I j1i 

the Notice, of (Appei:il which •;was • tha,t; !}'the ,:learne~ !!. ;,, i 

trial Judge erred in law and in f a'ct ~n •:: i :'\ " · l: 
deciding the case in favour of· the• respondent j · 

when this was against the weight of the 
evidence adduced." We think it is now too 
late to try and introduce into that ground 
an argument which is unrelated to the · 
question of the weight of evidence. 

We should perhaps add that the purpose of 
the legislation is to ensure that litigation 
over the sale of goods on cre<lit cannot 
s_ucceed without contemporaneou'-s documentary 
evidence. It is apparent that prima f8'cie 
evidence was before the court, and the second 
defendant conceded the point." 

Upon this extract Mr. Patel based his submissipn 

that "prima facie evidence" will suffice and he sought 

to apply that phrase to the circumstances of the present 

case to support his contention that something less than 

strict proof of the ingredients is required. We think 

that there is confusion between compliance, and proof 

of compliance. Quilliam J.A. in Bhindi's case was 

talking about the later-mbdes of proof. 

< 
In. Sale of Goods cases the best pro6f would be 

obtained by an order to produce the original document: 
·· , · ,· : ..i I fr:· .:J: ' · , 

served on the defendant. If that• c.ourse • is follp~ed/1' 
'i' ;1 ::: ; 

then the purchase~'s. copy will be proof provided;. ~~ell, 
, , .·, , / ' lo , l 

court is satisfied' of its authE;ntici ty ... However' the;re . · ·· 

are oth~J '~~rms o; 
11

i~~o•~. 6J~ : !~[ not~ 
1 Ls tr~f~~n

1

'.i '. ~~t:~~~i ty ,. 
!- /, lj;ij ifl.i l ; 1, '), 

::nurston1v.l! Mercuf 1~[
1

969) V.R,. '. 507 wherJ: it wa~: p~lci'. '· , ,· .-. , .. • iiil ! . : . ., ... , :i. .-.i, •.. : .:,:, :.: • .·,-_i_'. .... 
;,: ';! ·.: 111 '! . : ,: 'I I 

·. that a ca:rbon cop)i ~I ia handwritten original in ithe :1 
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original writing provided.it contains all the particulars which 
I l 

had been on the top copy, including the signature, is in fact 

pr'imary evidence. Conversely in<.,-R. v. Collins (1960) 44 Cr. App. 
I . . 

Rap. 170 a carbon copy df a letter not bearing a signature to 
I• 

m~tch that which would h~ve been on the original was not admitted; 

b~t it would seem that h~~-evidence been given that it was a carbon, 

cdpy of a true signed or g1nal, it would have been admissible under 
l i 
'I I 

the secondary evidence Rules. What is required is satisfactory 

prqof that at the time ~f acceptance of the goods the purchaser 
Ii 1 

re~eived a document which in all respects specified the particulars 
I 

irtisection 6. This may w_ell be proved in a variety of forms,. the 
i 
I . 

adceptance of which is dependent upon the ~ssessment of the 
! '. 

tribunal as to its accuracy in dernonstratin~ the contents of 

the do=urnent. But that is not the issue here. The invoice 

which was the only complying document did not arrive at the time 

of delivery, and hence the requirements of Section 6 were not met. 

The appeal is dismissed with 6ost~ to be taxed if not agreed. 

j· 0udge of Appeal 

... '~~C....:...;,_ . ....;.. .. ..;....-·.~-;/7. ~ ~~~.: 
Judge of ·Appe~r< 


