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IN THE FIJI COURT OF APPEAL
Appellate Jurisdiction
Civil Action No. 33 of 1985,
Between: :
MAPLE DISTRIBUTORS ‘ Appellant
- and - ‘
KANTILAL & SONS LTD ~  Respondent

Mr. H. M. Patel for the Appellént.
Mr. I. Khan for the Respondent.

Date of Hearing : 8th July, 1985
e

.Delivery'of'Judgmént :_QZjAjuly, 1985

JUDGMENT OF THE COURT
SPEIGHT, VP

This is an appeal against a decision of the Supreme
Court acting in iﬁs appellate jurisdicﬁion‘ffom thé hearing
of arcivil claim‘in the Magistrates Court;’ Tﬁe'amount of
money involved is trifling but the point lnvolved though

a brlef one,‘ls of lmportance.
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appellant, which is in business as a. wholesaler of:



merchandiée inéludiﬁg toys, had received an order f6f S ‘: ;
and supplied the said roCking hofse tb tﬁéfréspondéﬁt AU !
which carries oﬁ business as a'retailef'at Nadi. Alﬁhbugh

a statement of defence was filed, the respondent didbnbt

appear on the hearing date, énd after‘formal evidence

judgment was given in the amount cléiméd} Theiﬁespondeht

then obtained an order for rehearing.

In the‘statgment of defence it.had denled tﬁdt it
had purchaéed the‘goods, aﬁd said it had'received-ﬁhe
same on terms of ''sale or return', and that the article
had not been sold. Alternatively it‘was pleaded'tﬁaf if
it was held by the Court that there had been a»salé, the
claim was unenforceable by virtue of section.6 df the‘Saie
of the Goods Act - No. 14 of 1979. That section may

conveniently be set out now :

"6. — (1) A sale of goods on credit or an
agreement to sell goods on credit in the course’
of trade shall not be enforceable by action at
the suit of the seller unless -

(a) at the time of the sale or agreement to
sell, an.invoice or dOGKeL, aCLLully
numbered be made in writing in dupllcacQ,
both orlglnal and dupllcate cont&1n1ng -

(1) the serial nUmber;

 (ii)f the date of‘the_transaCtion;

C(1id) thé_name of the buyer;

~ (iv) the nature. and ‘except in the case o

o of ‘godds e\empted fromithis proyxsxon Lo
by order of the Minister, the quanCLty
of the goods, in the English language
and in flgures, and ,_1 ‘ -

o . “
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(v) the price in Englxsh words or figures,v ”ﬁ

and . o

(b) at the time of dellvery of the goods, the or1g1na1
or aupl*cate of the 1nvoxce or docket be '



dellvered to the buyer or to some person -
to whom the goods may properly be dellveredf‘
on his behalf :

Provided that the provisions of this section
shall not apply to an agreement to sell, over

a period of time, goods of nature such as are
commonly delivered at regular intervals, such

as newspapers, bread or milk, or to any sale .
in pursuance of such agreement, where a written
order 51gned by the buyer or his agent in that

behalf is given to the seller at the time of the
agreement to sell.

(2) In this section -
"docket' includes a packingvnote,hdelivery ,
note or other printed form customarily used
for recording the particulars of a sale; .
''sale or agreement to sell in the course of
trade' means a sale or an agreement to sell

to a person by or on behalf of a person who
carries on the business of selling ‘goods.

At the original (undefended) hearing the Managing'
Director of the Appellant Company had deposedbthat when'
he had received the order he had made out‘an invoice.

He recited the approprlate invoice number and the date
and he apparently showed his carbon copy of the 1nv01ce
to the'Magistrate.' He then said that he had forwarded
the artlcle to the Respondent at Nadi by ”Easy Fast

Freights” and had given a delivery docket to theifreightf

. contractor; and agaln he produced what was apparently a

'”’accordance w1th the alleged”arrangement‘

i"'carbon copy of his dellverx\docket to the Court

horse was dellvered and the respondent pald fre

. copy . of the dellvery docket was’ 51gned on=behaif‘
Respondent.r The Maglstrate gave Judgment saylng that

he wa's satlsfled that sectlon 6 of the Sale of Goods
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Act had been complied with by virtue of the Qespondent's
signature on the top copy of the delivery note which the-

pcarrier had had him sign.

When the matter was re-heard as a defended matter
‘there seems to have been some mlsunderstandlng about’ the
admlssibility of the documents which the appellantvCompany
attempted to produce in Court. However the uncertalnty
has been cleared up in proceedings before Kermode J. and

before us.

Mr. H. M. Patel, acejng for the. appellant ln,this
court produced two separate books of carbon cop.es of
vouchers or dockets. He told us of thelr contents and

Mr. Khan had no objection to this course - that is as

it should be.

The flrst book was of 1nv01ces - Originals and
carbons - and set out in thlS 1nstance all the partlculars‘
required by Section 6.l The. second book was, of dellvery
dockets orlglnals and carbons and contained a'slnilar
description of the'goods - but in‘this instancejdidinot

state‘the price.

had made out the 1nvorce and despatched the hoﬁs
i
the Frelght Company, Wlth the dellvery docket fo

4srgnature~of recelpt he had posted the orlglnal of

the 1nvorce to the Customer at hadl the follow1ng day.v,
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At the second’hearing the Magistrate reserved‘hisni;

decision, and eventually held in favour of the appellant

ii'He said that he accepted the Managing Director of the

’company as a truthful witness and he reJected the evidence

of the respondent In other words it was the sale for which

pdyment should have been made, not an arrangement for return
if not sold. Turning his attention to the defence which had
been pleaded of non-compliance with section 6 of the'Sale of
Goods Act he held that the transaction was not a‘salevon‘ N
credit but a cash sale. There was no stipulation ofvcredit
and accordingly no obligation to satisfy the'requirement of

section 6.

- This judgment was appealed td the Supreme Court.
Kermode J. recited the above facts as above, and of course

acttptcd the flnding made by the learned Magistrate of the

truthfulness of the appellant‘s witness. He then considered

the question of compliance with section_6;

In reviewing the Magistrate's decision KermOde J.
‘held that‘the tranSaction was'a credit sale. In p icular
he mentioned that no money had been paid at the time of

order nor was it a cash on delivery docket;~ We presume,

"as he seems to have done, that ‘the inVOice would in due,

S course be followed by a mon(hly statement due for payment ;
' L ; : e o

rin accordance.withdt“w

i ‘vr?'lxz

'1earned Judge s findi

entirely agree With the

R .
; i i

pOint It was a credit sale. ‘He then conSidered'the
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or otherwlse with the requirements

i !ﬁle. He referred to a. decrslon of
j“ o ’ B i | "%"1‘ i'[

fHammttt C. J l Saf»“’Bibi V. Jora Slngh and Sons | 16 FLR

i
(

25 in whlch it was, held that the onus of proof of
compliance rests on the supplier and Kermode J. held there

was no eyidence that section 6 had been complied withf

-

We agree with the learned appeal Judge and for
the reasons that he gave. ThlS enactment is passed for
the benefit of consumers. We take the purpose of thls
part of the Act is to ensure that a purchaser to whom
credit is extended has put into his hands, at the time
of purchase or delivery,.a document which unequivocally
SetS'out all the details of the transaction %pcluding
the price, so that there cannot thereafter be debate as
to the amount of his indebtedness. It is a hard case
because it has not been questioned that the appellant
dealt honestly in this instance and its witness was.
truthful.l The only lapse was that all the_required
particulars were-not given to the.purchaser in an'lnuoice
‘or docket at the'timebthe goodsiwere‘receiued by“him: It
is true that the dellvery docketycontalned some of those

particulars but not all of them. If as well as the

Vot
‘r

material oneit the price had also been 1ncluded,,then

P ‘t TR
rthere would have been compllance but 1t is not any‘part,

. oo

-2:5">“< e -~1'1‘;4j
of the court 's fUﬂCClOﬂ to allow

'5fclearly expressed requlrements.Vﬁ'
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earller declslon of thlS Court - Bhindi'vL Bhlndl & Anor.

FCA 11/1982. He SubmltS that that case 1s authority fore

’ l

the proposition that "prima faC1e evidence can be giVEn

. m

of compliance and that the very documents need not necessar11jf
be produced. He based his submlsslon upon a passage in

the Judgment whlch reads as follows:

"It was contended that there was no evidence

of invoices or dockets complying with section

6. It is necessary to observe, however, the
course which the proceedings took. In his
evidence the plaintiff said he had given invoices
to the defendants from time to time. He referred
to one particular sale of 427 .sarees on the 18th
September, 1977, at cost, namely $3,416. No
invoice was produced at that stage. The second
defendant, however, having given evidence that
no 1nv01ces had been received, was confronted

by copies of invoices showing a sale of 427
sarees at $3,416 and he then conceded that this
sale had taken place, but he claimed the sarees
had been paid for. When the argument in respect
of section 6 of the  Sale of Goods Act was
advanced in the course of counsel's submissions
the learned Judge observed that the point had
not been pleaded. It is not necessary to plead
the law, but it would seem there ought to have
been a pleading as to the fact that no invoice
or docket had been delivered.

'However that may be, it seems clear that there
was produced to the learned Judge, even if not: ..
put in evidence an invoice or invoices which -
appear to have contained the details requlred

by section 6. o . K

We have derived some assistance from ‘two preVLous
‘decisions. They arec-Safia Bibi v. Jora Singh & -
Sons 16 F.L.R. 27, a decision of the Supreme '

., Court,and Gyan. Prakash v, Abdul Hakim F.C.48. .

87/ 745 a decxsxon of tnls1Court, Trom whlch“
will be seen’ that' prima‘ facie. proof from’ the
“plaintiff, agaLnst which nothing elsé is 0
tendered WLIlyﬁufche. A fortiorari where: the
defendant lF the face of a tendered 1nv01ce
concedes de g o : -

0 i
-




und, of - appeal ‘does mnot expressly -
'refer to the argument which_has been offered.

i This argumen; was raised]under groundii; fe}

‘ithe Notice of Appeal which/was - that "'t
trial Judge erred in law and in fact in
deciding the case in favour of the: respondent
when this was against the weight of the
evidence adduced. We think it is now too
late to try and introduce into that ground
an argument which is unrelated to the
question of the weight of evidence.

We should perhaps add that the purpose of

the legislation is to ensure that'litigation
over the sale of goods on credit cannot '
succeed without contemporaneous documentary
evidence. It is apparent that prima ficie
evidence was before the court, and the second
defendant conceded the pointl”

‘Upon this extract Mr. Patel based his submission

that "prima facie evidence“ will suffice and he sought
to apply that phraseito the circumstances of thevpresent
case to support his contention that something less‘than
strict proof of the ingredients is requifed. We think
that there is conEUSion between compliance, and proof

of compliance. Quilliam J.A. in Bhindi's case was

- talking about the latet—mbdes‘ofvproof.

In'Sale of Goods cases the best proof would be:

obtained by an order to produce the original document

-served on the defendant. If that course is followed

then the purchasen s copy Will be proof prOVided the

|
court lS satisfied o? its authentic1ty However thereha"
. ! v;;.H[u i o : e ; i l [
are other forms of proof One may note Australlan %

, {
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}glnal writing prov1ded it contains all the partlculars Wthh
had becn on the top copy, 1nclud1ng the 51gnature, is in fact

pfimary ev1dence. Conversely in R. v. Collins (1960) 44 Cr. App.

Rep; 170 a carbon copy of a letter not bearlng a 51gnature to
match that which would have been on the orlglnal was not admltted

but it would seem that hdd evidence been given that it was a carbonl

copy_of a true signed original, it would have been"admissible under-

the secondary evidence Rules. What is required is satisfactory
’proof that at the time of acceptance of the goods the purchaser
|

received a document whlch in all respects speC1f1ed the partlcularspﬁ

n section 6. This may well be proved in a varlety of forms,,the

acceptance of which is dependent upon the assessment of the
trlbunal as to its accuracy in demonstratlng the contents of
‘the document. But that is not the issue here. The invoice

Wthh was the only complying document did not arrive at the time

of delivery, and hence the requirements of Section 6 were not met.

The appeal 1is dismissed,withfoosté to be taxed if'not,agreed.

Vlce Pre51dent
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4 ﬂudge of Appeal%ff
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