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secon::. res::_JOl"!uent 2.11C:. a :._)po:rtiol!.ed. t:.!.eD. 75,; c:..r:c. 25~ 
betvtcei1. then res:;;:>e cti vely . 

~hG claiD r el~~eu to a house ouilt by the 

a ~pell2:nt 211C::. sold. to the ::irst res1Jonc.e1:~ pa::::-i of r;l"..ich 

c olla:psecl after heavy rail1 O'.-:inc; to fa~.-:J. ty foundations . 
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. A buil::..inc ins::,ecto::- e:.::ployed by the Cov.ncil had , at 

the site , 2.,;i~::rov ed the found:. tions r!i t.hout l):-oper 

ins.:9ect::..on to ensu:re co::ipliance r;i t:: ~he speci::ic[:t ::..0:1s . 

tr:o l evels :;>Q:."'t o:C' it be i:.1g one- storeyeC: m: ;-_izJ: .:;round. 

a:.-1d. t he rest two- storeyec. acainst; ~ s lope . 
• ..c:-. . 

s :pe CJ..LlC~"'GlO!lS 

.;.::..:~=-•07e:::'.. by t!:-e 8ocr1cil h::c2. reC2,.ui:."'e:':. "'c::c :~oc--21G.e: t::.. 0~1.~- o:: 

t::.is ~:c...:.~"'.; to be ls.icJ. i::. s olid soa::::s"Gcne b L:t -',:;:112 o.:,:;,Je l l r...::t , 

allov,cd , t ~:e pil e s to r e st in cla y \'/h i e~: eve~1.tu.ally 

becz.::.e t~1e cause o:f the C:.isaster . 

Th~r e bein£ no soapston e close to ~he su.rface , 

:.~ebui l :::.i!lC the tv-m- storeyeC:. porti01: at t :1e 0::::-ici:1.t:..l site 

proved to be econoI!lically :prohibit ive . '.2:he ::::irst 
res~o!lci.cr:t , t:·1.E~refore , Y,i t .h. t.:.1e approval o-:: the Cou:1cil , 

eztended th9 sin~le- storeyed p ortion 8.11d the vrhole house 

nm·! i s on the scr:e l evel , substa:"..tic.lly a c.ifferent 

I+ 

stru8t:.rre but ap~roximately of ~he sa~e size and s&ne value . 

The lea rnea. J ud[;e .held t:: i s to have been e. ?rudent decision . 

'.:'he ~in issue -□efo!'e the coart , t.2ere::ore , t.'/8. S to restore 

t~1e -::irst r espondent , in te~s o::- ~one;/ , to ~1.is p osi tio:i. 

before t~e house collap sed . 

·,roulc;. not :ie.ve been a•.·mre of the absence o:: sos.ps-tone 

Yii t-:.i n reascnable depth s.:.1.d t~e l earne C:. Juo.,::;e h e lG.. that 

the a c t ual c ost of r ebuilC:.i:ng at the s ~'.!::le site r101J.lc. b.a ve 

been considerubly greater . Accordi.J.16 to the evidenc e of 

Jor-~ Eill, a builde r , it could have been anyv.rhere been 

::;40 , 000 a nd $80 ,000 depe;.1ding on h ov; deep one \-;ould h a v e 

to go to reach soapstone . The Judbe accepted his assertion 
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t:1a~ rebuild.in£ en th8 s c.t:me site Pas econonically not 

feasible . He also accepted his estimate of the cos t 
o:z' exte:::ision to the sin{;le- ~toreyed :portion as $50 , 000 

a:1C. of repairs to the cra cks in the eJ::istin,: struct1.1re 

as $2 , 000 . 

':!:he first r esp onc.e2.1t Pl"oduc ed an. i te::-.ised accow1t 

to sho·:: ti:at ~1.is ac"'.:;ual c ost of reco:;:ist::'.:"uction had. been 

S55 , 953 . SG . :::h is incluclecl $5 , C70 ::or :;,erso:·•2.l l s..bot,i.r a:1:'. 

:,; 10 , 800 for t!1e use o: h is car . L::=~.11y L1.voic es t.2C:. he er.. 

lo:::t 21.1d. c.ocUE.entf!I:>~ sv.p:;>o:ct r:as not £vailable o:: several 

i te.::s . J:.. revise cl i t e:r:rised account v; s :prodt:.ced at t he 

tria l in \'✓.tich the tot::l figure r:as reduced to $50 , 476 . 96 . 

Th e p roble~ of uocumentar-J s up~ort for s ever~l i te~s , 

howev e r , remsined . Construction h ad tal:en mor e than two 

years , procress of work deyending l argel y o~ availability 

of ::\J.nds . of the :i:;t-1..res , thou.~ o:tly es~izates , 

wer e accepted by t:-_e Judge as reasonable . E:i:cl udin,r; fror:-. 

t ::is totc:.:.l tl:.c $7 , 800 clo.il..:ec. f O:::'.' t:23 use oi' c ~r anc"".. a sun 

attributf!ble to personal lc1bour the Juc"'..;e fov.nc. :V4-0 , 000 

to h a ve be e; . .:. the actc.s.l c ost i ncur:;:·ec. by the f i rst 

r es:9oncient . He a dded to it interest e. t 1 o;; n?:ich save 

h im a fic ure of abcut $52 , 000 . 

He s a id. :-

" 1."!l: ichever r,ay this issue i s 
conside~eQ all t~e e vi~etlce n oin~s ~o 
t::e ::ir,:ure of $ 52 , 0 20 as bei:.:.g 2 

ree.sonable estiDate of the :,JlaiTtiff ' s 
los s . 11 

The a 1::::pellant suomi t s th2t the Juc.ge er:~ed in 

accepti nc esti mate s of items of exp~ndi t u~·e \'"lhe:::'e ::..nvoiccs 

or otb.er r ecords v,ere not produced in si;.pport . Very 

little cross- exc.r.:ina tion of the firs t res:ponde:1 t ,·;as 

~irected at these ite~s , t he nain challenge bein~ to the 

inclusion of expenditure relatin£ to the use of h i s car . 
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There was , i n ::act , evidence before the Jud~e of runs 

m&de by the first respondent to convey \Vorkm.en to 2.;.-icl 

fi~or::l viorl: which h e may ·well hc.ve accep tecl . It v1ou.lcl 
also have been reascne.ble , in cur view, to a llm·1 the 

:first respondent a reasonabl e SUD for his ovm time and. 

l a.b::v..r e ven thov.gh h e Pas unable to p:roc.uce any detailed 
record to support Lis clai~. The learned. Jucige , hov:ever , 

ficu~e of $52 , 000 . 

Apr,rt f ror:2 the fi:rst res:ponder~t ' s ovn.-i eviclence 

of e:x:pend.i tv.re inct~.rrecl by h i :-:, , Hhi ch t he Judge d id :not 

accep t i1: its enti rety , there v;c:s befo::-e hin other evi de;-~c e , 

nb-t s eriov.sly c!~allenged , of the act;,;;.al valne of \ . orl:: done , 

;c.: t the cu.Trent :p:r·i ces o:: mate::.~i8.ls and l 2.bo1..:.r , an estir:12.t e 

r1~1ich t :ie Cou .. '1.cil itself acce:pteu as co1~rect . 

We do not , therefore , accep t the appellQnt ' s 

sub:::.ission that the Jud6e acted on v:ronc principle or 
t~12.t l:.is finc.ing we..s s o errone ous as to justify its being 
disturbeQ by this court. 

A s for ai1:portionr.1ent between hi:o. and the Cov.J1c i l 

the l ear~1ed Jud.ge f om1c1. the appellant to h 2 v e been the 

instig~tor of ~h e deviation from t he approved speci fic wtions , 

the Cow-icil ' s build i n L i nspec tor p l 2 y i n ~ s co~par2ti vely 

:::.:i nor rcl e i n fe.ilinc to pe:r·f·o~ ~-:is c.u ty effective ly. 

11 'Ihe co::Tect a,P:;_o::.~oach to t he probl em :1as 
be en le.id c.o·_,:n b;;,~ Den.:1L1g, L . J . , in 
::Jc vie s v . S\·mn 1:otor Cc . · (S·::2.11s ea) , Ltd . , 
Js.mes. , Thi.· rd :?arty <JS497 2 K. 3 . 291 ; 
ir.~ . 07 1 , 7 7 ---, • ., 6,.., ) - 11"/' · 1 .J.. 

1 1:.,4-' n __ J.:., . ~·- · ~ : 11:1 slJ 
c a ';.1.s2tion is the decisive f a ctcr in 
d.eterminiac 11 'Nhether there should ·be a 
red.u8ed a.mom-it payable to the plaintiff , 
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}'never t hele ss , t h e 2.mount o:f the 
reduction c!.oe s not depe11d s ole l ·.; on 
t~1e " 6-e.::;::."'ee o:: causetion. '.i:!1e anount 
of the r ec:.u.-~ti on is s;;.ch an amount 
11 as Iil.2.:-f be found by the court to be 
' just an& eQuitc ol e ', ~av~ng r e~ar d 
11 t o the claim.a n t ' s 1 sh2.r e i n the 
r esponsib ility ' f or the Q2J:1D.Ee , 
'.!:his 11 L1volves a c o::1sid.erc. t ion , n ot 
onl;r o-:: t he c c:usc:. t i v e pot e::cy o::' a 
~a~ticvJ.ur f a c tor , but a l so of its 
bla::1ev:orth iness . 11 

t :·_c i;:o:"'e ·::::l~ev;orthy o::' t :.-_e t\·10 :::.1~{ .. , :.:1. ct~2 ... vi ey; , the 

1 '3a :cneC,. J t:u:lc;e ' s ciec is~on is no~ one t:_f t ',·:2.:cr ants the 

'.:·h e a :;i:9elle..:.1t s :.:i.b::.i t t e e. t hat i:. a 80t.mt r y l i ke 

Fi j i r.':1er e -t.t.e s -ta::da r d of ed1-'.ce.-~ion ~ en£; s mall b;.Ul der s 

i s not hich the cot.i.Yt s shO\..'..l.Q imp ose u p on loc e.l b odi e s 

e heavier duty o~ ca~"'e in :::12. ..... t ers o:: i ns:pection a.rid 

su:pe:!'.'vision . ;:re sec n o su.bst::.c-1c e in t h e snbr::i s sion. . 

l':otl~inc:.; in t :: i s ca ss points to i :9'.lor snce 02."' l a c1: of 

educ a t ion as a f a ctor i n the delibe rEte a ct of devia t i on 

fro:c. t!1e s :pe c i f ico. t i ons by the a _;i1)ellant \7.ho is a 

bL1ild.er of considerable ex :.9e1~ience e :".lcl. lmeY: exe.ctly 

Yi.:.:& t Yt,_s r eQ.v.ired o::' him. 

Th e Council ' s orm estiL:12tc o:.:' -:he firs-;; 

:cc s :po:.1~--.c:1t 1 s l oss b e i:".1.C $52 , 000 , : :r ? a rmane.nds.n for -:;:1a 

1 :- t""' :-:- - , - . ~ ------

. 
r e sponde::-~t r1h o ~·1a.s since r eceivec. fv.ll :9aynen t f~on t he 

Coui-ic i l . 

17 
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The appeal i s cli s:tlssed with costs to be 
ta:::ed L-1 c3-efa1..1.lt of ag-..ceer2.ent • 

. . . JiJ.&fu. ..... 
tr ~-.'"-;;, c--· :, ·:::;-;:i.--,, L 
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