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This is an appeal against a conviction of 
murder on two _;rounds :-

(a ) tha t in his judgment t he learn 1d 

Judt.,e misdirected himself on t.!'le 
issue of provocation ; 

(b) t l 1 ...... t the l earned Judge erred in 

holding the statenent s made by 

the a~pellan t to the polic e 

voluntary . 



2. 

The appellant, 18 years of age, 
farm at Nawaicoba , Nad.i, with his mother 

brother, Hari Prasad, who was married to 

lived on a 
and his elder 

the deceased. 

The deceased's parents were not on the be:at of 
terms with Bari Prasad and his mother and, as the 

l earned Judge found, the deceased's home at Nawaicoba 
was no t a happy one. 

On 30th October, 1983, Hari Prasad a r rived 
home · from Lautoka to find t he deceased lying on the 

ground outside t he house with an injury to her head and 

the appell an t sitting nearb~r on a log . 

informed and the deceased was taken to 

she died on 9th l oven ber, 1983, wit hout 

consciousness. 

The police were 
the hospi tal where 

re gaini.i.""1.C 

Death, a ccording to the medical evidence, 0::u s 

due t o multiple injuries to the head result in= in a 
compound f r acture of the sku.ll . 

Interviewe d by the police the s r:c'.Lle day t he 

appellant, among other t1ines, s a i d : -

" Then I s aw my sister-in-law cl::a sinc; my 
raother with a cane knife. The same 
t ime my mother called out look Vijend 
she is cha sing with kni fe . Tl1 cn I wen~ 
cut 1.'r o::-1 "'uh8 bed o;.-1t o ttw porc h ,_ ,1-:l 
::,av; one iron bar on the porc.1 u ~c! I 
_r,icb ::6. thc:. t iron bar , 2.nd I weat uut 
o: Lhc porch by tr en rr1.y sis te ::.~- j_n -law 
l i ft ed the lw i :fc --Lo hit me t · ,:;ri I 
v.ri th i r on ba r h i t on the knife bu-::; i t 
miss~cl and l anded on _1er head , my 
siste:r--in-law fell down t :1en I threw 
the i r 0n bar aric.i. went and sat down a 
littl e cli s t aI1ce about ten yards a r::3.y . 11 

'.'/he n c !::-, r~ed with wo n.nding with inten t t o do 
grievous harm he 1·1~t 11 e a simi lar st.-,_ -_te111cnt ae;-a i :n in which 

appears tLc f ol lo-:linz :-



11 I then raised the iron bar to hit t he 
knife but it missed and hit her on the 
head . I was angry and I hit her hard 
and Anjila f ell to the grotmd and did 
n o t came up . 11 

On 11.11 . 1983 , after the deceased's death the 

appellant was charged \ :..:.. ~:- murde r and made another 

statement in which he said : 

11 I r: s then w · th the iron bar was h it t ing 
at the cane-1:ni~e ad i~ missed the 1Ie 
and hit Anjila on t he hea d. Anjila f ell 
down. My mother was stil l in tle process 
of rlJ.TL..71 · ~ a:,a y fro t ere I did n ot lmow 
where di c1 she go . I saw blood on t ho head 
of Anjila and I kept on 1:.i tting her b u t I 
do not know h ovi nany times d ie.. I hit h er. 
I then threw the iron bar away and s a t 
down on a piece of wood . " 

At the trial he testif ied that he had struck 

the dec eased on1~ once in self-defence . He s aid : -

" By the time I g oL the p ipe Anjila 
was only 5 feet away . When sl~e v✓a s at 
that distance she swung the k::_ife at me . 
'.I·o defend myself I struck hard at the 
knife in order to make the kr...ife fall 
from her hand ; I aimed at the ~nif e . 
The pipe f irst of a ll hit the handle of 
the 1:nif e and slipped from the handle 
on to h e r head . The pipe struck the 
handle of ? 4 on wire on t he handle and 
slipped off (wire about 2 inches Dro. 
ead of han dle nearest blade) . I use 
my full f orc e . 

Anjile f e l l f o~var d ~i -h e r f~ce 
l~nding on the ground . I looked at 
Anjila. I saw that she was bleeding 
f r om her head . I didn ' t strike her any 
furtl er . " 

The defenc e, bavin6 raised self-defenc e, had 

no evidence aimed specifically at s upporting provocation . 

The learned Judrre , however, made r eferences to parts of 

the a ppellant ' s statement indicating anger and, with 
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meticulous directions, left provocation for the 
consideration of the assessors as a possible alternative 

defence. No objection is taken to these directions. 
What learned Counsel challenges is the valid.i ty of the 
Judge's reasoning in his subsequent judgment for 
accepting the unanimous opinion of the assessors. 

As this Court has said time and again since 
Ram Lal (No. 3 of 1958) provocation in each case 

is an issue of fact wr::: ich a panel of assessors familiar 
with the background of the a ccused is best qualified to 
dete rmine and a tria l Judc;e shm.:ld rarely, 1I ever, 
reject their assessment. The learned Jud~e, q_uite 
properly a ccepted that opinion and. , in so doing said :-

11 Sui'fice i t to say that I aB in 
reasonable doubt a s to whether the 
Dccused vms provoked . 

When it ca:rre s to assessinG the 
accused's retaliation to t !1e provocation 
offered huw~v ~i , : observe that he 
f elled the deceased with one blow , t~=t 
t h e k .. Jlife t hen dropped from her hc nd, 
a nd t h2. t he hie.self sustained n o injury 
whatever in the encounter. Even if I 
accept that t he deceased was , on Eari 
:!__Jrase.d ' s evidence of an u.r1usual mal ad2,-- , 
a clifficul t personality to deal ni 1.,h , 
c onsidering the abjectly helpl ess 
position of the de ceased at thu t stage , 
I ;1B.vc n o dOLtb t tha t ange r aEd. p1'ovoca ­
tion in t i10 on~ina ry pe:;.'s on , 0. £';8.in , of 
t · .. c a c: cus ed ' s sex , :~c;e , erlucs ti on n,:: 
rtu·:J.l ba cl~--·;rcuncl , r; m..--..J..d dissir)a t e , 
snc .. t~·1:3..t ~1-e 1:, o LJ.ld no~.:; .. cor~t inue to strike 
the decea s ed on the Lead wi th a 1£tal 
~i r e with s~ch fo~ce cs t o contribute 
to the r_.;--~atte ::.·i nt~ .for .i,.or s kull. I ar:'. 
s .~ i .. isfiec. bc~-ond ree.sono.ble (~oubt 
t':eref o __ ·c t-::.a t t::.e acct'..s cd ' s ret<:li~J tio~1 
,-: __ id not be.::tr a rceson2ble relatj__02.1shi .;: 
tc the 9rovocation off ered and I reject 
tl:e :2efe:1ce ot ::,rovocc. tion . 11 
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Section 29S o~ the Criminal Procedure Code 

provic.e that ,:;here n Judge give s :.lis r easons i n a 

separa te judgment s uch rea sons t ogether with the 

sur:!filing-up are deemed colle ctively t o be the judgment 

of the c01.,-, .. rt . In hi s s ~ing-up t he learned Judg e 

sc r up ous lj- ::ollor;ed ~·.hat ,.-:z:.s .sa i t b-r t e ?rivy 

Council i :n Le e Chun. Chuen ( 1963 .. · . • C . 22 0 e. t 2 3 1 ) : -

•• ~rovcc:: - ic.1 ::.. 11 l 2v.,- consi s-cr:• Ll2.L:l:i 
of tl:.r~e el c:::r..en:ts t l:e a ct of 
p~ o occtio~ , ~he l os- c~ sel~- co~trol , 
b o t h actual and reasonable a::1d the 
r eta liati on pro:portiom: te to --'-h e 
nrovoc~tion . 11 

I.n h is summing- up t !'.!.e lear11ed Jud~e deal t rd th 
e8.cl e l eiil.en t i n simpl e language with clari t ., c..nd n o 

allegati on is made of any misdirec tion a Ga inst it . All 

the t hre e elements , he s aid , must be considered fully 

while deciding w etl er or not -:.,-_e de::e~1ce of p:.. ovocation 

v,ias available to t he accused . 

Ye are sa t iz::ied t-1at the passage f'rorn t e 

jud[;Ulent quo ted ab ove reflec ts in brief l is c on sideration 

of those e l ements and cannot be treate d. a s a departure 

from the directions to the assessors . He recognised the 

occu.r::-e 1c e of a n act o:: provoc._ tion c.~1d loss o~ ' actual ' 

self- control b ut v,a s neve rtheless sat isf i,2d t lT..:. t the 
rec.ction to t,~e pro roc2tive a ct "j_d :.10-:: co:1 .... .-'•i ~ute 

"1 c2.s c~1~ble i1 retc.li&ti on i . e . rea ction of a1 ;, orcl ' n.8.:ry 

perso· . 

- ~e p~s ~age c o~plained of ust oe r ead together 

vii tl the description of t he cir cumstances of the 

e:ic cunter contained i the sUinming- up . The deceased , vuo , 

in hei£h t, come only up to the shoulders of the appellant , 

was t..mwell a..YJ.d 8 weeks pregnant . o words v,ere spoken by 

her :prior to the incident which occurr ed in open ground 
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outside the house. Not a scratch was found on the 
appellant's body. All these matters were dealt with 

in the summing-up which covered self-defence as well 

as provocation. 

In those circumstances the lear~ed Judge 
found the appellant's reaction, taken in its totality, 

not to be one which could be expected from an ordinary 
person of the appellant's. a5e and. backgr.)und. We do 
not accept the suggestion t hat the learned Judge in his 
judgme:it Vias expressing the view that the defence of 
provocation would be available to the appellant i f he 
killed the deceased with only one blov:; but not i:f he 
used more . To dot.hat would be to disregard totally 

his immacuJ.a te summing-up to t he as sessors vii t h whose 

opinion he was in that l_)assage showin[~ his c oncm~xen ce. 

The ground, t herefore , fails . 

Grow1d 2 

The a _'pellant 1Nas in"'u erviewed at Nadi Polic e 

St ation by Cpl. Prasad in t!1e :9resence of Se t . GU T118.B 

Sin .:;.1 . i{e node allegations of serious assa1).lt a :sa i nst 
t :1esc 1l'!en which allegations . the l earned Judge h G.d no 
hesita t i on in re j ecting. He ac cepted t h e evidence of 

the t 'HO pol ice oJ'ficers c1s to the c onc1ue:t c :· t h e 

t::e t r i a l ·1i thin E: tria l t i~e a f1}Jell (~ n t c Offil.11enced ~d s 

I r- JO 10 °3 ·~ .. . .... ,.,, . h • ,_,n • . 0 l ,;r. lttU1Jl v ;:;iing 
took E.e t o t he p<:>l icc s t ,.;. tion . 
T,r .ce (li<-2. t e l y before c oing to t h e 
s tation I r:as _at t he h osJ,ita l. At 
t ~c h ospital \ h e police opened t he 
i'r cnt dcor of '· tb.n van , i nvit ed. me to 
;:.::ct i n . nS I ·.:2. s st8._ cl in:7, by the 
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d oor t ~e ~olice off i cer kicked me 
a s a result I fell i nto the van . 
The police officer locked --he door 
and t hen dr ove me t o the police 
static . At the police station the 
police offi c er ~ot out ~is s i de and 
t '~en I got out my side of the 
vehicle . The police offic e r a sked 
me to walk in front of him s2.ying , 
"Today I ' 11 ::;:uck your arse" . 11 

This evid e:::we r:1.2.y have co.EJ.e a s a surp r ise uo 

the a pellant •s c cunsel w10 ha d put none of it to 

Constable ? anji t Sing..11. , called b~ -: h e prosecution in tl e 

trial within a trial . He h a d , inste .... d , put t o t :·.:.e 

Constabl e that he h ad ent ered the roo . at the police 

station v,l ei:e t he int e rview was i n progress a nC: l-1:icked 

the chair on wh ich tl~e a:ppellan-t was seated - an 
allega fun tl:at the a p ellant himself did n ot subst ntiate . 

Even so the learned Judge f elt that there 

po ssibly have been some r oue;h - har::dl ing· of the a .i,-:i.~·e llant 

at t h e ho s pital before he was brou,eht to the police 

station . He , ho ever , concluded :-

11 I consider th0 effect thereof wa s 
exa.:;3erated by the Accused however . 
In particula r I am sa tisi'ie d bej~ond 
reasonable doubt t. ~at the e :.:'fect of 
any such ass ault vms well d issipated 
b, the time t he s t ate::1ent v:n s talcen, 
in t ~e absen.ce o_ Detective Constable 
Sinc1 . Th ere is n o evi d e 11c e to 
s u6s est t J-~at t '-~e ;ccused ' s f r e e •,·:ill 
v.;as ove ::: ·come so t l 2t he spoke when 
1e ..1....i~ ~ t ~1ave o .... er·. is~ re r ined 
silent . " 

In vi ew of he evidence of Sgt . Sing h and 

Cons table Prasad , 1h ich t he learned Jud 1::.,e acceir~ed in 

its er tirety , we are sa tis i ed t ~z.t the conclusion vas 

c orr ec t. 
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\Ye do not, therefore, see any merit in 

this Ground . 

The appeal is dismissed. 

..., I, 
• • ■ • • • • • • • • • • • • • • • 

JUDG AP EAL 

..... -~A: .... ~ ..... 
trt::,GE 0:.;' Ai I l1L 
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