
vv 

IN THE FIJI COURT OF APPEAL 

Civil Jurisdiction 

Civil Appeal No . 35 of 1985 

Between: 

SUBOOH KUMAR MISHRA 
s/o Ramendra Mi shra 

and 

-

CAR RENTALS (PACIFIC) LTD 

Sohan Singh for Appellant 
F. Khan for Re spondent 

Date of Hearing: 29th October, 1985 
Delivery of Judgment: ~ -~ November, 1985 

JUDGMENT OF THE COURT 

O' Regan, J.A . 

. ,. 

Appellant 

Respondent 

The respondent brought an action aga in st the 
appellant 1n the Mag istrate 's Court at Nad1 whereby 1t 
alleged negligence and cl aimed special damages totalling 
$2,113 . 48 for the costs of repairs of a motor car damaged 
1n a collis1on and of having it towed away from the scene . 

The matter was first cal led 1n the Mag1strate 1 s 
Court on 8t h February, 1984 by which time a notice of 
1r.tention to defend had been filed. On that date the 
appellant was ordered to file and serve a statement of 
defence within 14 days and the proceedings were 
adJourned to 7th March, 1984 for mention . 
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When the matter was called on 7th March, 1984 
it was found that the defe nce had not been filed. The 
pr oceedi ngs, however, wer e, by co nsent, adjourned to 
4th Apr il , 1984. for further mention . 

By 4th April, 1984 the statement of defence 
stil l not having been filed, the respondent sought 
judgment in default of defence and judgment was duly 
entered for $2, 163.48 with costs to be taxed if not 
agreed upon. 

l(J 

On 12th July, 1984 - shortly after the respondent 
had set about levying execution upon this judgment - the 
appellant filed an application to set aside the judgment 
and for leave to deliver a statement of defence. The 
application was supported by an aff i davit by a solicitor 
in the employ of the appellant's solicitors who deposed 
that he had prepared the statement of defence and a 
counterclaim on 15th March, 1984 and that "it aopeared 

due to some misunderstanding and/or confus i on" on the 
part of a clerk employed by the firm, whom he named, 

"the document was probably not properly filed". Of 
course, it was not filed at all. Nothing resembl i ng a 
satisfactory explanation was preferred. 

The application was heard by the learned· 
magistrate on 9th August, 1984. He accepted a submission 
made by counsel for the respondent that the cl aim was for 
a li quidated amount and af ter discussing th~ course of 
events and the appellant's part in t hem, he concluded 
that the appellant lacked good faith in the matter. He 
was, however, made aware that there was another action 
between the appellant's wife and the respondent a rising 

out of the same accident as does the present case, and 
he thought it well that one court should deal with the 
two cases a t the same ti me . Accordingly he set aside 

the judgment but made the order conditional upon the 
a~pellant paying into Cour t within 7 days the amount of 
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the respondent's claim and ordered that on such payment 
in being effected, the case be reported to the Supreme 
Court pursuant to section 32 of the Magistrates' Court 
Act (Cap . 14 ) with a recommendation that the case be 
transferred there for consolidation with the case 
pending in that Court . 

The appel l ant appealed to the Supreme Court 
against such determinations on the grounds that 

1 . The magistrate erred in law and in fact 
in imposing th e condition as to payment . 

2 . Suc h condition was unreasonable . 

3 . The default judgment was irregular . 

4 . The magistrate did not apply correct 
principles in exercising or considering 
the exerci se of his discretion . 

The appeal was heard by Dyke J . on 27th March, 
1985 . The respondent again advanced the submissio n that 
the claim was for a liquidated amount and the judgment 
regular . The Judge, i n essence, upheld that submission. 
He said : 

11 The judgment of the magistrate was not 
irregular in the circumsta nces and I cannot 
say th at the condition for setting aside the 
judgme nt 1s unreasonable . The appeal is 
dismissed . 11 

Although the learned magistrate made no referenc e 
to O. XXXIV of the Magistrates' Courts Rules, it seems 
beyond peradventure that the jurisdiction he exercised is 
conferred by those parts of th at order which rel at e to 
enforcement of interlocutory orders. it having been non ­
compliance with t he order to file a statement of defence 
up0~ which the plaintiff's application was based . 
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O.XXXIV, as far as it is relevant , provides 

Any interlocutory order may be e nforced 
by any of the methods applicable thereto 
by which a final or der i s enforceable. 

Interlocutory ~rders may also be enforced 
according to the following provisions : 

If a plaintiff in a suit makes default 
or fai l s in Fulfilling any interlocutory 
order, the Court may, ..... . . .......... ; 

If a defendant in any suit makes such 
defau1t · or failure , the Court may give 
judgment by default against suc h 
defendant, or make such other order 
as to the Court may seem just . 

Provided that any such judgment by default 
may be set aside by the Court upon such terms 
as to costs or otherwise as the Court may think 
fit • II 

Rule 2 clearly is of no present application . 
Accordingly, the jurisdiction arose from tnat part of 

J I ' 

Rule 3 applicable to a defendant which , in terms, confer s 
a di sc retion upon the Court both in respect of the givin g•. 
of a judgment by default or in the making of "such other 
order .. ... ". And a discretion in like terms is conferred 
i n the exercise of the power to set aside the judgment 

-
which is to be found in the proviso. 

Before turning to consider the question as to 
whether or not the judgment wa s re gu larly or irregularly 
ob tained, we must, i n the circumstances of this case, go 
in t o the question as to wh at is meant by such phrases as 
"liquidated demand" and "liquidated claim" . 

held that 
\ 

In Knight v. Abbott (1882) 10 Q. 8 . 11 it was 
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11 A liquidated demand i s in the nat ure 
of a debt i .e. a s pec i fic sum of money due 
and payab l e under a contract . Its amount 
must be asce~tai ned or ascert a inable as a 
mere matter of arithmetic . " 

And to like effect is a dictum in Workman Clark 
& Co. Limi t ed v. Lloyd Braz il eno ( 1908) 1 K.B . 968 (C . A. ) 

" A claim is unliquidated, where even though 
specified or named as a defi nite f igure, its 
as ce r tai nment requires investigation beyond 
mere calculation . 11 

Thes e def in it ions and other s in like t erms ha ve 
sometimes been criticised as not encompassing all instances 
of liquidated cla i ms or demands - s ee, for in sta nc e, 
Paterson v . Wellington Free Kindergarten (1966) N. Z. L. R. 
975 at p . 982 and Alexander v . Aj ax I nsurance Co . ( 1966) 
V. R. 436 . But we need not s tay to consider those matters 
because he r e t he facts fall outside the situations said 
not to be covered by th em . The respondent 1 s action i s in 
tort and the damages he claims are special damages - all 
matters wh ich, in the abs e nce of consent or a c le ar 
statutory or regulatory mandate to th e con trary, have to 
be proved before a judgment ca n go . We accordingly hold 
that both courts bel ow were in error in holding the cla i m 
to be one for a liquidated amount . 

We now turn to consider the question whether or 
not the judgment wa s entered ir r egu l arly or regularly. 
And we preface our observations by saying that i n the 
application of similar rules as to that which is here 
under consideration, bo th i n Engl a nd and New Ze a l and, the 
cases in which a default judgment may be set aside have 
been grouped acc ord i ngly as the j udgm ent was regularly or 
irregularly obtained . The distinction i s clearly stated 
by Fry L.J . in Anlaby v . Praetorius (1888) 20 Q. B. D. 764 
at p . 769 where he said : 

/JO 
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11 The re is a strong distinction betwee n 
sett i ng as ide a judgment f or i rreg ul ari ty i n 
whic h case the Court has no discretion to 
r efuse to set i t as ide , and sett ing it aside 
whe r e the judgment though reg ul ar, has bee n 
obtained t hrough some sli p or error on the 
part of t he defenda nt , in whi ch case the 
Court has a discretion to impose terms as a 
condition of gr ant i ng the defendant rel i ef . 11 

See, to like effect, Craig v. Kanssen ( 1943) K. B. 256 

and the cases discussed therein. 

Accordingly, if the judgment was obtai ned 
irregu l arly, as is contended, the appellant was entitled 
to have it set aside ex debito justitiae, but, if regularly, 
the Court was obliged to act within t he framework of the 
empowering provision - in this case - the proviso to 
O.XXXIV r.3 which confers an unfettered discretion upon 
the Court . 

The relevant portion of O.XXXJV r .3 is in 
general terms . It d~es not place any limitation as to 
the nature of the cause of action upon which a default 
judgment may be entered nor does it li mit its operat i on 
to a cla i m whi c h is liquidated. In this re spect the rule 
differs from O. VI r . 8 which provides 

11 In the case of liquidated demands only, 
where any defendant neglects to de l iver and 
serve the notice of defence presc ri bed by 
rule 8 within the time limited by the said 
rul e , and is no t let in to defend in accordance 
with the provisions of rule 7 , then and in s uch 
case the plaintiff may enter a fi nal judgment 
against the defendant. 11 

Clearly in such a case if a judgment were entered 
in respect of an unliquidated demand it would have been given 
irregularly and could be set aside ex debi to justitiae . 

And O.XXXIV r . 3 is also to be cbntrasted with 
O. XXX r.3 whi ch provides that if the plainti ~f appears at 
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the hearing "and the defendant does not appear or 
suff icie ntly excuse his absence, or neg lects to answer 
when duly c all ed , the Cou r t may, upon proof of servi ce 
of the summons proceed to hear the c as e and give judgment 
on the evidence adduced by the plaintiff ...... " 

The underlining is ours . 

So, in the instant case, if the appellant had 
not appeared at the hearing and a judgmen t wa s entered 
without the hearing of t he evidence both as to li ab i lity 
in negligence and of the special damages claime d, su c h 
j udgment would have been also gi ven irregularly wi th the 
co ns eq uences previously ou t lin ed . 

Th e differences between these two rules and 
th at und e r co nsiderat ion make it, so it seems to us, 
abundantly plain that express provision has been ma de 
whereby failure to comply with interlocutory orders may 
be vi s i ted with the more drastic conseauences and we 
conclude that, in such cases, the Court may, in exerci s e 
of i ts discretion, enter a judgment whether t he claim be 
li qu i da ted or unliquidated and wi t hou t th e necessity of 
hearing evide nce even in cases, such as the present, 
where the claim is in tort . 

For the foregoi ng reasons - and notwithstanding 
ou r fi nding the claim to be unl iquidated - we reject the 
s ubm ission that t he judgme nt was irreg ula rly obtained . 
Accordingly the appellant was not entitled to have it set 
aside un conditionally an d as of right . 

The second ground of the appeal to this Court 
is that t he ord er requiring the appellant to pay into 
Court the amount of the c lai m was in the circ umstances 
unreasonable and unnecessary . The proviso empowers the 
imp osi t io n of terms and l ays do wn no bases upon wh ich 
t he d isc retion is to be exercised . Bow en L. J . , i n 
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Gardn~r v. Jay (1885} 29 Ch.D. 50. at p.58, referring 
to that situation said : 

11 
••• when a tribunal is invested by Act of 

Parliament or by Rules with a discretion, 
without any indication in the Act or Rules 
of the grounds upon which the discretion is 
to be exercised, it is a mistake to lay 
down any rules with a view to inditating 
the particular grooves in which the 
discretion shou l d run, for if the Act or 
the Rules did not fetter the discretion 
of the Judge why should the Court do- so? 11 

f,13 

The learned magistrate took the view that the 
appel lant had displayed a marked indifference towards the 
proceedings and expressed doubts as to his bona fides in 
the matter. But the appellant himself gave no evidence 
upon which a judgment could be passed upon his good faith. 
The evidence, as the magistrate himself recorded, showed 
t hat the indifference and casualness as to the proceedinqs 
was due to negligence on the part of his solicitors. In 
al l tnese ci rcumstances we are disposed to think that the 
inclination to find mala fides was not warranted. We do 
not o~erlook that the position of the respondent alsa 
had to be considered. It had been put about and 
inconvenie,nced and it was no.t unreasonable that the Court 
should make an order which would amend that situation and 
st rengthen its position for the future. 

All in all, we do not think that the decision 
to impose the conditio n w~s a wrongful exercise of thi s 
discret ion but we t ak e the vi ew that the result which 
was contended could be as well provided for by making an 
order, in the alternative, as to the provision of fur ther 
security. 

We accordingly vary the condition made by the 
magistrate tb read as follows 
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" Conditional upon the appellant paying 
into Court the sum of $2,217.48 or giving 
security for that amount to the satis f action 
of the Registrar of the Mag i strate's Court at 
Nausori within 30 days from the date of th i s 
judgment . " 

And to that exten t on l y the appeal i s allowed. 

We th i nk that the circumstances of this case 
are such that the respondent sho uld ne ither be mu l c t e d 
in costs nor indeed put out - of-pocket in the matter and 
we order that the appe l lant pay its costs on this appeal 
in the sum of $100.00. 

. . . . \ . . 
Vice Pres i den t 

n l 
.-- '(_,It.,( ' . . . . . . . . . . .. .. . . . . . . . . .. .. . . . . 
J dge f Appea l 


