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In this case aideal of confusion arose Lacauss
certain words and phrases were variously used in their
legal sense and in their colloquial sense and we drom It
well that at the outset they should be identiticd and
explained. The case primarily has to do with 1nsursnce
"claims incurred but not reported ....". That phrase is,
the evidence shows, well known in the insurance industry

and well understood to mean
happens in a trading period
future liability. So it is
meaning of that word and it
the ordinary meaning or the

an evenﬁ_or an accident which
and which may give rise to a
not a ctaim in the ordinary
is not "incurred" in either
legal meaning of the word.
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“Incurred" appears in section 51 (1} of the Australian
Commonwealth Income Tax Assesctment Act 1936 and its
meaning has been the subject of a series of decisions of
the High Court culminating in Nilson Development
Laboratories Pty ttd. v. Commissioner of Taxation (1981)

55 A.L.J.R. 97. And it is used in Halsbury's Laws of
England 4th Ed., Volume 23 paragraph 262 and in some of
the many cases'cited during argument - see, for instanco,
Edward Collins & Othrs v. Commissioner of Inland Revenue

(1924) 12 T.C. 773 at 780 ~ as synonymous with the phrase
"wholly and exclusively laid out or expended ...... "in
section 130 of the Income and Corporation Taxes Act 1970
which is the United Kingdom counterpart of section 51 (1)
of the Australian Commonwealth Act and which 1s 1psissimg
verba with its counterpart in Fiji namely section 19(b)
of the Income Tax Act Cap. 210.

In its accounts for the year ending 30th Jdune,
1979, the respondent taxpayer made a provision out of
income for what it termed in notes forming part of thase
accounts, "Claims incurred but nat reported at 30th June
1979 based on past claims experience®, The.claims
referred to those arising fram the Motor Vehicles (Third
Party Insurance) Act Cap. 153. The amount of the
pravision was $85,000. Such a provision had not been made
in previous years but both in the subject year and earlior
years there has been made a provision "for all reported
insurance claims incurred prior to 30th June and still
outstanding®. In both instances "incurred" 1is used in
the sense conveyed in the jargon of the insurance industry.
The latter provision encompassed -

(a) reported claims in respect of which Loth
liability and quantum had been established
by agreement or by a court of competent
jurisdiction but which had not been
settled within the trading period;
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(bj reported claims in respect of which
liability, but not guantum, had been so
established within the trading period;

{c) claims reported within the trading period
in respect of which liability had neither
been admitted nor established.

We make this classification to highlight the
essential differences between (a) and (b} on the one hand
and (c) on the other and to say that we are disposed to
think that if Mr. Scott's submission that the new provisign
should not be allowed on the ground that liability had not
attached for claims Lhat may have arisen from the accidents
which occurred in the trading year, is sustained, then
claims falling within category (c) should share their Tate
and for the same rtason. We record, however, that Mr. 5cott
informed us from the bar that the Commissioner had always
understood and had proceeded on the footing that the
provision encompassed only claims in respect of which
liability had been established. The language in which
the note is couched do not give any warrant for such an
understanding. Ve mention the matter only to explain .o
reason for the apparent inconsistency of the Commissicaer's
stance in the matter. In a word he had never, heretciorae,
understood the old provision to encompass category (c)
which has the same essential character as the new provision.

The Commissioner disallowed the deduction of Lha
$85,000 and the company appealed to the Court of Roviow.
The Court c¢f Review havirg dismissed the appeal, the
company, pursuant to section 69 of the Income Tax ACL,
gave notice to the Commissioner of its dissatisfaction
with the decision and of its desire to appeal from it.

The Commissioner then referred the matter to the Suproume
Court for hearing and determination.

The Notice given by the taxpayer pursuant to
section 69 of the Income Tax Act and Form 3 of the First



Schedule to the Act (which provides for the giving of a
short description of the reasons for such) reads

"To the Cimmissioner of Inland Revenue:

The Taxpayer hereby gives notice that it is

dissatisfied with the decision given by the Court
of Review In this matter for the following reasons:

1.

The Court of Review misunderstood and drew
incorrect inferences from the statistical
evidence placed before it, in particular it
took the figures referred to on page 12 of
the judgment as ' ..... the figures produced
for compulsory third party claims over the
years 1974-79 (see Exhibit 'C') pp 5A-F! as
relating to claims for indemnity made
against the Appellant by insured parties
whereas those figures in fact related to
claims brought by third parties against
persons insured by the Appellant.

Specifically the evidence referred to a
paragraph 1 above does not support a finding
that the unsuccessful claim rate against the
Appellant was 17.94%.

On the footing that the Court of Review did nnt
misunderstand nor draw incorrect inferences

from the statistical evidence mentioned in the
preceding ground of anoeal the Court shtould not
on the strength af t'.at evidence have disallowed
the Appellant's claim in whole hut merely
reduced it by an amount consistent with the
statistical evidence referred to, namely
17.94%."

The appeal to the Supreme Court was conductad

by way of a rehearing of the case before the Court of
Review with the result that we were presented with the
opinions of bhoth Courts on the whole range of issues

involved

in this case. During the argument Mr. Handley

informed us - and it evoked no comment from Mr. Scott -
that the appeal to the Supreme Court was, by virtue of
section 69, by way of rehearing. We have not had the

benefit of argument on the matter Lut we doubt if that

be so.



The scheme of the section is that an appellant's
notice of dissatisfaction with reasons therefor is given
to the Commissicner who is required to "refer the matter"
to the Supreme Court “for hearing and determination". If
the Commissioner himself is dissatisfied he has to refer
the matter in like manner and for the Same purpose. In
his case, however, the section makes no express provision
for the supplying of reasons. That he should state reasons,
however, we think to be implicit from form 4 of the First:
Schedule which provides the terms of the reference of the

~appeal to the Supreme Court. It reads

" By virtue of the powers vested in me in
this behalf u:der the Income Tax Act, I hereby
refer the appeal of {or my appeal) against
the decision of the Cour: of Review to the
Supreme Court for adjudicatien thereon. "

The taxpayer's appeal is embodied in his notice
which contains his reasons therefor. And it is that upon
which the Supreme Court is required to adjudicate. Ve
think it implicit that an appeal! by the Commissioner must
need be on the same basis. And it can be on the same
basis only if he states his reasons. The section provides
also that

" o..... 0n any such reference the Supreme Court
shall hear and consider such matter upon the
PEPErS ......".

The fact that such consideration shall be "upon
the papers ....." does not, in our view, affect the
intrinsic nature of the appeal. And, all in all, we think
such appeal is limited to the grounds which fairly arise
from the stated reasons.

The following summarization of the facts was
made by the Court of Review and accepted by the Supreme
Court ‘ '



" Southern Pacific Insurance Co. {Fiji) Ltd.

is a company incorporated in Fiji and carrying on
business in insurance. It was incorporated in

Fiji in 1974 having previously conducted business
here as the Fiji branch of an Australian Company
Southern Pacific Insurance Co. ttd. It deals

quite extensively in liability insurance, that is,
insurance whereby the insurer indemnifies the
insured against liability to a third person, as

for example, compulsory third party insurance,
workers' compensation insurance, public liability
insurance etc. Prior to the incorporation of the
company in Fi1ji, its acccunts formed part of the
accounts of the parent company in sustralia. The
taxpayer commenced business as from 1st July 19374
and 1ts accounts run Trom 1st July to 30th June in
each year. It started off as a private company but
later ‘went public' and its accounts for the period
ending 30th June 1979 have been prepared on the
footing that the taxpayer is a public company.

Its accounts were prepared by a Suva firm of
accountantls and shewed among its premium expenses
a debit of §$85,000 for incurred but not reported
¢laims. A note to the accounts under the heading
of Outstanding Insurance Claims stated

'Pravision has been made for all reported
insurance claims prior to 30th June and still
outstanding. In accordance with current
insurance industry practice provision has also
been made in the accounts for claims incurred
Lut not reported at 30th June 1979 based on
past claims experience. This represents a
change in accounting policy from prior years
which has resulted in the reduction of profits
before tax for-the year by $85,000.'

Evidonce was given that the term 'claim' in insurance
parlance m=2ens the happening of an event by reason of
which money may become payable under an insurance
policy, whether or not payment of that money has

been asked for by the insured and whether or not the
insured has asked to be indemnified by the insurer.

In many cases an insurance company becomes
avare of a claim not through notification by the
insured, tbut by a request for indemnity under a
policy being made direct to it by an injured person
and in some cases no demand is made for compensation
although a ¢laim according to insurance parlance has
arisen. 1 shall refer to these insured but not
reported claims by the abbreviation commonly used
in insurance circles to designate them, namely,
IBNR.



The evidence shewed that these IBNR cla:us
very often took some time for their insurance
company to settle - sometimes to the extent of

.- three to four years and the problem arose of

- providing for them. Claims are apparently arisiag
‘more frequently, and.the amounts payable are

becoming higher. That these IBNR claims are not

.. something novel is indicated by the fact that tu:

Insurance Report prepared by the Commissioner o
"~ Insurance in 1878 for submission to Parliament
discusses them and its schedule contains an
analysis of incurred but not reported claims irums
1970 to 1978, which show a significant increase
from year to year.

The evidence placed before the Court shuowel
that "about 50% of claims made upon the taxpaycr 1i
respect of compulsory third party insurance were
unreported, that is to say that it only learncd
immediately of about 50% of its compulsory thi:ri
party liabilities while it finds out about tnec
rest over approximately the ensuing three years.
The taxpayer, and insurance companies gencraliy,
regard a claim as arising as soon as an accidens
has occurred and files are opened and an estimats
. made, so far as it can -be, of what the insuranc:
company is likely to have to pay out.

Mr. Rolls the taxpayer's general manager i

?'f,_Fiji said that for several years after the tax-

payer began to operate as a Fiji company no
provision was made for IBNR but in 1979 it was
decided to set something apart for IBNR claims
by reason of the increase in their number and
amount. He said that after the Insurance Act
1976 came into force the statutory obligations
imposed upon insurance companies necessitated «
close eye being kept upon reserves. The Act
‘required statutory deposits, and extremely
detailed audited accounts. He said that the
reserve for IBNR was known in insurance parlance

as a technical reserve and comprised policy-holduprs

funds as distinct from shareholders' funds.

Mr. Rolls said of the compulsory third party
insurance that the taxpayer could not refuse it in
normal circumstances - I take it because the tax-
payer had become an approved insurer - but that
although the taxpayer's policy contained some
conditions precedent and exclusions, there wore
few cases in which the taxpayer resisted paymont,
and its recourse against an insured might or w0t
not have any commercial value, for he knew oi nu

case in which the taxpayer had been able to recaver

an amount paid out. The impression I got frow

Mr. Rolls' evidence was that so far as was po.sible

the taxpayer accepted and settled compulsory iiied
party claims, even going to the extent of makiuy
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- ex-gratia payments, sometimes to avoid the
--expense of litigation, sometimes on compassionate
© grounds. Both Mr. Rolls and his auditor gave
‘-evidence about the principle used by the taxpayer

- 1n preparing its accounts with regard to these
- compulsory third party claims - that of matching

costs with revenue, and I accept their evidence.
Indeed I accept their evidence generally. It is
true that the matching principle results in
estimates rather than factual figures butl the
~evidence shews that they are estimates which are
made necessary by the growth of business and thoy
appear to have been made on a reasonable basis. *

The problem facing insurers in respect of

~ liability insurance and the extent of the distortioss to
" _tﬁe1r,annuaI accounts by reason of the features peculiar
%0, such claims can be illustrated by a consideration of
}'suqh a company at the erd of its first year of Lusiiuss.
‘3Few,of~the claims arising from accidents in that vour will
~.have been met in that year and, indeed, the evidence i
“the present case shewed that some of the claims wor ' not
. be settled until up to four years after the occurrcices
~which gave rise to them. And if such a company cea<ou

the writing of indemnity business, it would have to et

~claims arising from its last year of business for scume
three to four years afterwards during which period ro
premium income from that line of business would be

received.

So, unless some provision is made for the meatiiy
of such future liabilities in the trading year in which
they arcse, the accounts will not truly reflect the profits

“of any one year. The making of such a provision is, however,

in ‘certain circumstances permissible. In Sun Insurcnce
Office v. Clark {1912) A.C. 443 at p.445, Ltord Haldane
declared that -

n It is plain that the question of what is «nd
what is not profit or gain must primarily be one
of fact, and of fact to be ascertained by the
tests applied in ordinary business. (Questions of
“law can only arise when some express statutory
direction applies and excludes ordinary commercial
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practice or where, by reason of its being
impracticable to ascertain the facis
» . sufficiently, some presumption has to be
i qadeﬂtp fill the gap. "

o .And; at pp. 461462, Lord Atkinson, in the <iue
- case put it thus :

oM Having regard therefore, to the fact thut
_companies carrying on business are, under tne
decision of Your Lordships House, clearly ent.ticu
to object to their receipts being treated as per
se their profits and gains without the propcr
deduction having been made of the costs of caranin:
those receipts, it is obvious that the amount i
the taxable profits and gains can only be
ascertained by some system of averages Or estisia-
... tion or by some other practical rule of thumb
- based on experience and the facts of different
cases." - :

, In the present case it was a submission or (L
Commissioner that the deduction of this $85,000 froa th

“profits of the company in the year in question was
proscribed by the provisions of section 19(b) of tno
Income Tax Act. Section 19(b) provides :

» In determining total income no deductio
shall be allowed in respect of

(a) P Y EEE L I A R R I B NN L B B

(b) any disbursement or expense notl hei.j
money wholly or exclusively laid out
or expended for the purpose of the
trade, business ...... of the taxpa, i,

It was not disputed either here or in the {oi IS
below that, in a trading year, there can be an "exp.n..o
not involving a payment within the year, and that s:.oin
does not fall within the proscription at section 13{b.

In support of these contentions Mr. Scott
submitted first that claims not reported to the conpany
in the trading year, did not and indeed could not invoixc
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- the company in liability in that year and seconily, inat
it was only when liability had attached within ii:t your
that the company escaped the net laid by secticn 19{hi.
In support of these submistsions a great nuwber ol cases
from many jurisdictions were cited. And we say at oneoe
that with one exception, cited by Mr. llandley, iroe i
Insurance Co. Ltd. v, A.E. Ranasinghe (1964) A.L. nd1, .
the cases supported the submission in instances where one
isolated accident and one isolated claim arising lrom it
fell for consideration., But here the taxpayer's cluim
does not relate to such. Indeed, in the nature of things,
it would be impossible for the taxpayer to so0 j:late it
because the category in respect of which its cliin i35 .aade
encompasses only instances which have not been reported or
otherwise intimated to it. The happering of th~ socidents
which give rise ultimately to a claim 15 not koows to ii:
the names of insured persons invelved in such ara not
known to it. So to relate individual accident, or
individual persons to the claim is out of the questica.

S
—

i

=

In the present case the taxpayer's ciiim i5 in
respect of a group of claims and it is impliciv in its
case that liability has been established by inrareace in
respect of an aggregate of claims within the gioup. I
support of such claim it adduced evidence part of whion
was based on historical data from which clear inferences
were open and obviously drawn inasmuch as the ovidonoa
(apart from that as to the quantum of the settiemenis or
discharges of such claims) was accepted both hy thoe Court
of Review and the Supreme Court. It was estabiishad that
only half of the occurrences or accidents ultinately
giving rise to claims are reported in the trading vear in
which they happen &nd by the use of historical uats as Lo
the course of such claims from earlier trading years ani
the opinion of an expert in the insurance business, 1
conclusion {save in respect of quantum) as to ths d3st.nv
of the claims arising from such accidents and orcurrences
was reached. For the reasons given by the Court od kesicw
the quantum was discounted and the figure acceptos Ly rhe



Supreme Court.

It was the taxpayer's submission that the o0 ..
was in its essentials comparable with those mau> 1w

Sun Insurance v. Clark (1912) A.C. 443 and Southern 0 ..

of Peru Ltd. v. Owen (1957) A.C. 334.

The issues arising in Southern Railway ot o .-

Ltd. v. Owen emerge clearly from the following extr.ave
from the speech of Lord MacDermott at p.345

n My Lords, as & general proposition it 1.,
1 think, right to say that in computing his
taxable profits for a particular year, a trouov
who is under a definite obligation to pay his
employees for his services 1in that year &n
immediate payment and also a future payment 1
some subsequent vear, may properly deduct, nou
only the immedizie payment, but the present
value of the future payment, proviced such
present value can be satisfactorily deterimin:
or fairly estimated. Apart from special cir.
tances, such a procedure, if practicable,
justified because it brings the true cosi G1
trading in the particular year with account .-
that year and thus promotes the ascertainment ..
Ithe annual profits or gains arising Gr acoyuin
from! the trade ...... ceeen :

The Crown's contention - and the viaw
taken in the Courts below - uas rather to tioe
effect that the proposition did not apply 1o
the appellant's case because (1) the appellan:
was not under a definite obligation in any
relevant year to pay its employees lump sums
at the end of their engagements since in cach
individual instance, the right to receive a
Tuiip sum depended upon the fulfilment of
certain conditions that made the appellent’'s
prospective liability contingent until the
seprvice was duly terminated; and (2) it was
impossible in the circumstances, to regard
any part of the lump sume as earned in or
payable in respect ¢f any particular year of
sarvice, "

The emphasis is ours.

In Sun Insurance v. Clark (1912} A.C. 443 1o

i

taxpayer, an insurer, was held to be entitleo 1n woind
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its taxable profits, to deduct from its income ror i
year an allowance for unexpired risks outstanding at whe
end of the year. And as Lord MacDermott commenting o
that case in the Southern Railway of Peru case {(snpr.:,
at p.347, observed -

" Liability on cach outstanding poticy

was, of course, highly continqgent. Rut that
there would be a loss on the collective rish
was a matter of commercial cerfainty. ™ B

The emphatis again, is ours.

And Lord Radcliffe in the same case hat this to
say

M. Where you are dealing with a number o7
similar obligaticns that arise from trading,”
although {{ may DE true to say of each separd.c
one that 1t may neVver ma.ure, 1t 1s the sum o
the obligations that matiers to the trader ol
experience may show that, while each remains
uncertain the aggregate can be f1x6d With some
precision.” T

In the event the claim put forward in tf - IR
Railway of Peru case was disallowed because, as ey oo,
it was net possible to reach a figure sufficiontly v tiguia,
But in our view, it is clear that the Sun lasurane - Crf o
case established the basic principle for which tia Tuspiey.r
contends and that such principle rec-ived affirmating fion
the majority of their Lordships in t Southern Ratlway of
Peru Limited case (supra).

The taxpayer, of course, has also to meet tho
requirements of the second linb of the formulation iaid
down in the Southern Railway of Peru case, which wes
succinctly stated by Lord Radcliffe, at p.357, in thaca
terms

"Do the circumstances of the case, which
include the techniques of established
accountancy practice, make it possible
to supply a figure reliable enough for
the purpose?"
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As to this métter we already have hefore us Lho
criticisms of computations made by the Court of Heview aud,
by implication, accepted by the Supreme Court - ang indosd,
it would appear from its stance taken on its appael o ihe
Supreme Court, accepted by the taxpayer.

The claim as originally presented to tn:
Commissioner was to say the least cconomical in iniorsat o
as to the accountancy techniques to be employed and indaad
that state of affairs subsisted throughout the throe |

‘hearings which have taken place. Pefore us Mr. iindieoy i

answer to a question, surmised that the provision in the
trading year in gquestion would be treated as a rocsipt in
the following year with, presumably, a new provision n
that year, in respect of the same category of acoidents.
Indeed, we would have thought that the observations oy
Lord Rzdcliffe in the Southern Railway of Peru cuse, at
p-356, on the topic, would have prompted the tuixpayer .,
more particularly, its advisers to address themsaives Lo
this aspect of the matter when the claim was made.

There are other circumstances of the c.as:
cause us a deal of concern. Each of the instances wiich
go to make up the category in respect of which tio prosont
claim is made, on their being reported or otherwise _
intimated to the taxpayev, will immediately graducte 1nin
the other ca*egory of claims for which provision is mide
by the taxpayer and allowed by the Commissionar - nusizly
"all reported claims ‘incurred® prior to ....... (hatuante
date) ...v... and still outstanding" and more particulaciy
group (c) in the breakdown of such claims that we earlicr
made. And once they fall into this second category there
is the distinct possibility that unless safeguards are
established and systems devised to prevent it, they wili
be taken account of in the establishment of the amount of
the provision for this second category. In other woras,
there is the risk that the one claim will be providea jov
twice. In the absence of any data as to the safeguards
against such we think that the claim as presented i



- 14 -

unsatisfactarx.'

During the argument the fact that the evidence
showed that the meeting of the various claims provided for
would be spread over a périod of some 4 years was adverted
to and the question posed as to whether the provision
should not be the present values of the future payments.
Mr. Handley pressed upon us seéveral reasons why that
should not be so, the most cogent of which was that the
Commissioner had not himself raised the issue in the
Courts below. But having regard to what was said in the
Southern Railway of Peru case (upon which the taxpayer
placed great reliance) and the decisive factor it was in
the case, we think it should have been made part and
parcel of the original claim for deduction.

All in all, we think that this claim is lacking
in reliability and that, with the unsatisfactory features
to which we have adverted, dispose us to disallow it.

The other question which arose was whether or
not the claim was proscribed by virtue of paragraph (g) of
section 19. Paragraph (g), as it provided at the relevant
time, disallowed deductions, in the determination of total
income, of “"income car-~ied to any reserve fund or
capitalized in any way". As we understood it, there was
ng suggestion that what was proposed involved “capitalization
In any way". The question was whether or not it involved
the carrying of income to a reserve fund., There was no
relevant reference to or definition of reserves or
provisions in the Companies Act in force at the relevant
time {Cap. 216). In Part IV of the 7th Schedule of the
new Companies Act (No. 5 of 1983), for the purposes therein
stated, the expressions "provision" and “"reserve" are
defined, That has been copied from the 8th Schedule in
Part IV of the English Companies Act 1948. Neither
provision is applicable in the inst.at case. Mr. Scott
cited a number of South African cases but the text of the
appropriate statute was not available to us and we Xnow
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not whether the statute contained a definition which. might
govern the situatipn, And nOne of the cases gave ény
indication as to the position. We do know, however, that
section 23(e) of the Incdmé:Tax Act, 1962 in that country
is ipsissima verba with section 19(g). |

As with other terms which have legal connotations,
the insurance industry has meanings peculiar to itself for
the word "reserves“.’ In evidence Mr. L.M. Rolls, General
Manager of the National }nsurancefCOmpany of Fiji Limited
~and Chairman of the Fiji Re-lnsurance Corporation, said :

" In insurance parlance 'provision® and
‘reserve! are used interchangeably. He use
the terms 'technical reserves® as distinct
from ‘revenue reserves'. A technical reserve
refers to provision for unearned premium, (and
for known and unreporfed claims. These are -
policy-holders funds as distinct from share-

~ holders funds. They are established provisions
which must appear and are deductible from profit
for the period of trading to establish a state-.
ment of profit. " :

The words ‘provision' and 'reserve' are not -
synonyms but it must be said that even in accoﬂntancy
circles the terms are used loosely. We were referred by
Mr. Scott to definitions of tha2 term "reserve" in the
Shorter Oxford Dictionary and in Australian Commercial
Dictionary but we found them unhelpful. Dictionaries, of
~course, are admissible to show the meaning of words uced
-in a statute but, as has been often judicially observed,
they are not always reliable guides thereto - see Midland
- Railway v. Robinson 15 App. Cas. 19, 34; R. v. Peters 16
-~ Q.8.D. 636. On this topic, Mr. Handley adopted the
reasoning of the Court of Review. The Court said

o Subsection (g) prohibits any deduction for
. income carried to any reserve fund or capitalized
in any way. It appears to me if the I.B.N.R.
‘deductions fall within section 19(b) it does not
matter that they are part of a reserve as they
will be moneys wholly or exclusively laid out
for purposes of the taxpayer's-husiness.
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,Conversely, 1 a'reserve then*_hey

are not moneys-e.clu51vely laid out im'the

Laxpayer's basiness.: Being of that. opini
't thi action 19(g) fallsh

Lonsxderatlonq

that the various paragraphs 1n sect10n 19 are concerned
with proh1b1t10ns. They are- governed by the words'"

deductions shall be allowed....a.” and secondly, to proceedi

on a str:ct literal . constructxon of sectlon 19(b) and to
overlook ‘that payment w1th1n the tradlng year is not g

pre-requisite to meetlng the prescription "money wholly -

~and exclusively laid out or expended s++se". Hhen this
-'sécond factor is given its proper welght that the fallacy

is demonstrated.

P .
LI

In our view, what was proposed by the thpayer
involved the carrying of 1ncowe to a reserve fund;ﬂ‘Tﬁe:'

- word “fund" does not give rise to any difficulty of _
construction. It is unique in the technical terms which™ "

fell for consxderatlon in the case inasmuch as it was not
used wluh dlfferent meunlngs in dlfferent circles. The

Shorter Oxford DlCtlonary g1ves 1ts meaning as

¥

. A stock or sum of money especially one
set apart for a particular purpese ..... .. 4
portion of revenue set apart as a security
for specified payments., “

As to "reserve" we think its construction is best

‘determined within the four corners of the Act. Indeed we
‘thlnk that should have been and should now be the prime

bas:s of construction.

In Spencer v. The Matropolitan Board of Works
(1883) 22 Ch. D. 142, 162 Jessel M.R. said :

“  The first observation to be made on
section 33 is that we ought to find out its
meaning if we can from the section itself.
If we can do that we need not have recourse

. With respect, we think that the reasonlng 1n thxs
. passage is fallac1ous.: Flrst it seems to us to- overlook

P O



0 -the. same words'occu §
an Act of Partiame
n Courtauld v_-pfﬁ'

1nterests a' .ot :
receivable - dur1ng ‘the -
n cedzng the ‘ear of assessment

(b)' by ﬁducting from such. total a reserve ‘for
SRR xpired risks. at the :percenfage adopted.
by-the" company .;........ for such:risks.
. -at the end. of such year and adding tnereta
d reserve similarly calculated for- exp ed
isks outstanding at the commencemen
,ch year,_and e e menane®

It is clear that in thzs sect:on the 1egaslature
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Lerd Radcliffe in the Southern Railway of Peru case
(supra) in the passage at p.356 which we have already
referred to and cited. Applying then the foregoing
principles of construction we conclude that the proposal.
for which the taxpayer claimed allowance involved the
carrying of income to a reserve fund. Such is obviously
permitted by section 35 in respect of non-resident
companies conducting other than life insurance business.
Save for that provision it is not allowed. And in any
event, expressio unjus exclusio alterius.

The appeal is allowed. The respondent is
ordered to pay the appellant $ costs here and in the
Courts below.

LI B as s s rabenea

Judge of Appeal

----- ll.t---.-no.o-l-'.

Judge of Appeal

Zﬁu,a».

------ LI BT BN B 3

Jydge of Appeal
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