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The three appellants were convicted by the Supreme 
Court at Labasa of murcler and sentenced to imprisonment for 
life .. 

Each appeals against his conviction. 

At about 2 p.m. on 15th July, 1981 the deceased.. 
Dilra..ji, an elderly woman, went to attend to her bt:tllocks 
tethered some distance away from her home in the settlement 
o:f Wavmvavu. She v1as wearing, as she normally did, a 
necklace of gold sovereigns. Her body v,as found a.t about 



6 p.m,. that afternoon in a drain next to standing sug-arcane 
close to where one of the bullocks had been tethered~ 
Injuries on her head and body indicated her having been 
hacked to death with a sharp instrument. The necklace was 
gone. 

According to. the prosecution, appellants 
were interviewed on~18th and 19th July, 1981 admitted 
killing the deceased for her soverei£"1'1S. When formally 
charged_ each allegedly made another statement to the same 
effect* Also prqduced in evidence were ten sovere 
allegedly found by the police at a place described to 
'by the appellaiits. 

,.,, 

This constituted the on.ly evidence against the 
appellants. 

At the trial they denied involvement in the '.mUl"'der 
of the deceased. The statements, they claimed, were 
fabricated by the police and their signatures on them were 
obtained by force after repeated beatings. 13:hey given 
no information to the police about any sovereig11s$ Each 
appellant called witnesses to account for his movements 
during the period when the deceaased must have met her death. 

At the application of cou.nsel, a trial within a 
trial was held to test the admissibility of the alleged 
confessions before any evidence was called in the presence of 
the assessors. 

According to the evidence in the trial within a 
trial, the first appellant was brought to police station, 
Labasa, in the afternoon of 18th July, 1981 and interv-iewed 
by Asst,. Supt. Chattar :Pal in the conference room on the 
first floor in the presence of Deputy Supt. S.K. Singh. 
According to these tv.ro officers, no fourth person was present 
in the room, The appellant, when questioned on his movements 
on 15th July, 1981, told them he was goinG to tell the truth 



and made a leng·thy statement describing how the killing 
was :planned by the three appellants and carried out by him~ 
There was no ill-treatment of the appellant at any time; no 
assault, no threats, no compulsion. The first appellant, 
said these witnesses, took them l~ter in the night to 
Wavuwavu and pointed·out various places referred to by him 
in the statement. 

lflhen formally charged he again, according to 

Sgt. Ganta Prasad, made another statement to the same effect 
in the _presence of Sgt. Ghiu Dayal. :Both of these police 
witnesses testified that the appellant made the statement 
quite willingly of his own accord ~nd that no violence or 
coercion was used by either of them. 

The appellant's version of what occurred at the 
police station was entirely different. He said that 
Supt. S.K. Singh w9<s not in the conference room at all. 
Instead, Supt. Chattar Pal had vvith him policemen n:;imed 
Naidu, Abhay, .Am.rit and Vishwa. When the appellant denied 
all knowledge of how the deceased l'liad met her death, 
according to him~ -

"Chattar Pal said, "Hit him" and he hit 
fist in his hand. Naie_u started hitting 
me in the stomach with his fist. He 
kicked me and I fell dow11. Abhay kicked 
me. Vishwa started hitting me, Anu·i t 
gave me a slap on the back of my neck. 
Naidu said, 11 Jagessar is saying you 
killed the old ladyrr. Then Ch.attar Pal 
said, 11 Vecy well, don't assault him, 
Lock him in a small room and we will get 
Jagessar to confess him tomorrow- 11

" I 
was locked in a small room. 1lihere was 
one table and one chair in the room, 11 

The next morning at 8 a.m. the same officers 
ret~rned and again asked him to confess. He refused, 

Then -



11 Vishwa started hitting me in my 
stomach. Naidu said not to hit on 
the upper or lower part 1 but to hit 
the stomach. I started crying. 
Chattar Pal was there 9 Naidu, Vishwa, 
Abhay and Amrit. Amrit also assaulted 
me. He gave me a slap arid also poked 
a pin in my left thumb nai1. I didn't 
count, but there were quite a number 
of times. 11 

And again -

11After that 1Taic1u brought something and 
asked me to sign on that. I couldn't 
say what was written on it. It was a 
paper and something vvas vvritten on it. 
I vms forced to sign in a nur11ber of 
places. I don't know how many pages. 
I did sign when they assaulted me 
because of fear. I signed in a number 
of places. 11 

As for his char6e statement he denied giving any 
to !Jgt. Santa Prasad at any time. .All his signatuJ.."es were 
made at the same time on Sunday morning. 

After the first appellant had been interviewed, 
the second appellant was also brought to Labasa Police Station 
and interviewed by Su1Jt. Chattar Pal in the presence of 
Supt. S .re Singh. Again, according to these officer:::i no one 

else was in the room. The second appellant also, after some 
interrogation admitted his part in the plan to kill the 

deceased and confirmed, by anct large, what the first appellant 

had said viz. tb.at the three appellants had together :planned 

the killing, that he the second a:opellant had given his knife 

and his clothes to the first appellant to use at the time of 
the killing, later had talrnn them back and thrown them into 

mangrove; that he and the third appellant had taken five 
sovereigns each and he had hiclden his five near Udu bridge. 

According to these police witnesses, no violence or pressure 

o:f any kind vras used during the interview and the second 
appellant vlillingly sig:;:wd the record. of the interview at 

several places. 
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They then took this appellant to favuvmvu where 

he searched for the hidde.n sovereit;ns but failed to find 
them. He said they might have been washed away by the high 

tide. 

When formally charged he {;ave a signed statement 
to Sgt. Santa Prasad in the presence of Sgt, Shiu Dayal in 
which he made substa:ntially the snme aclmizsions act.ding that 
he had gone on Friday to check the sovereigns and they were 
still where he had hidden them but that on that morning he 
had been 'L'1.nc'lble to fixid them. set. Santa Prasad and Sgt. 

Shiu Dayal both said that the statement v✓as freely given by 

the second appellant vvi th.out any coercion of any nature, 

The appellant•s version was that when he denied 
complicity in the killing of the deceased -

"Then Chattar Pal said 9 °Hit:i and smacked 
his fist into his hand. =re said that to 
Sgt.. Amri t. '.11hen Anu·i t held my right 
hand and Vishwa held my left hancl. Then 
Naidu and Amrit started hitting me. Naidu 
hit me in the stomach, so did Anil. I 
didn't count how many times they hit me. 
I felt pain and started crying. Amrit 
then took off my shirt and my clothes 
and made me lie on the table. It vras a 
big table~ I then slept on the table. 
I was laid on the table. Amrit held one 
of my hands in front and Anil held one 
of m:y hands. Vishwa pressed on both of my 
legs and Naidu stood on m:y stomach. They 
kept asking me vvhere the sovereigns vvere. 
I said I did not know. '.Vhen I started 
crying in the early hours one o:f the 
officers brought my shirt and put it in 
my mouth. I became unconscious and I 
didn't know what happened. I later 
regained consciousness. 11 

He, too admitted that the sj_gnatures on the 

statement were his -~ placed there when threatened with 

further assault. 

He denied he had told them anything about the 

whereabouts of the sovereigns and said that the excursion 
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to Udu bridge was the police officers• own id.ea. 'I1here? he 

saids they forced him to go into the vmter to look for the 

sovereigns and, v:hen he failed to find them 1 had beaten him 

again 9 urinated on him anc1. threatened to subject him to 

sodomy. 

He, like the first appellant 9 insisted that Supt. 
s.K. Gingh was not present in the conference room and that 
he the appellant made no statement to Sgt, Santa Prasad. 

The third appellant vvas also brought to the police 

station Labasa during the night of 18th-19th July, 1981 . 

. According to the prosecution evide.nce, he was also interviewed 

by Supt. Chattar Pal j_n the presence of Supt. S.K. Singh 

after 8 a.m • .Again 9 they say, there was no fourth person in 
the room. 

After a somevvhat longer interrogation, accordi.ng to 

the prosecution, this ap1Jellant also adm.i tted his part in the 

preparation and execution of the plan to kill the deceased. 

He said. he a.nd the second appellant had taken the s.o;.r.e.re.igns 

and.ru.n avvay from the place. As for their wherea·bouts he 

saic1 that he had returned to the place v1here he had hidden 

them but they had been stolen and he could not find them. 

When formally charged he, according to the :prosecu­

tion1 also made a statern.ent to Sgt, Santa Prasad in v/hich he 

substantially repeated the admissions,. About the sovereigns 

he said:-

11 He gave the sovereigns to me and Suresh. 
VTe vrent and hid it in mangrove and then 
clon • t kJ.1.ow what happened. ri 

He was 1 therefore, not taken to Wavuwavu to look 

for them. The prosecution witnesses stated that at no time 

vvas any violence or threat used against the third .a:ppel.lant. 
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The appellant, on the other hand., said that when 
he denied receiving any sovereigns from the first appellant 

11 Cha ttar Pal said 11 Hi t him11 .slnd :punched 
fist into his hand as he said so. I 
was sitting then. Naidu p1.,,mched me in 
my stomach. He got hold of my .l:k'J.nds 
and pulled me from the chair. When I 
stood up Vishv7a :pu.nched me from the 
side in my stomach. I hold my stomach 
with my right hand. Then Anil punched 
me in the stomach. I yelled out loudly. 
Vishwa and ..Anil then kept pt,mching me 
in the stomach and I tried to save 
myself by bending over. Naidu was then 
holding my left hs1nd. Amrit came and 
caught hold of my right hand. Vishwa 
and Anil continued punching me in the 
stomach. 11 

And again -

"Vishwa then stood on m:y stomach, still 
wearing his boots. He stood on one 
foot. I then fainted anc1 didn I t know 
what happened. 11 

When he came to, he was beaten again but he .ID.1:::1c1e 

no confession of any kind. 

He vras later given a pen, he said 9 and asked to 

sig;n some papers viri th writing on them, Ee si' j_d, 11 Then 
because I couldn't do anything~ I signed11 • He admitted that 
the signatures were his" 

Sgt. Amri t Lal and Corporal :Naidt:i. called to testify 
denied that they were 9 at any timey in the conference room 
when the three interviews vrnre c ona.ucted. 

Of the three a_ppella:nts only the second, 111ho hac1 

by then engaged counsel 1 complained. to the rragistrate on 

20th July, 1981 that he had been assaulted. Dr. Ovini 
examined him that day as a result of the Magistrate's order 
but found no sign of any injuries at all. 
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Some days later the third appellant o·btained 
the services o:f Hr .. Kohli, a solicitor. At his reques·t a 

Dr. Jaspal examined the third appellant on 25th July, 1981~ 
He found a¾-" cut on the nose? one contusion to the right 
of stomach and another on lower abdomen. He said they 

vrnuld be 6 to 7 days old and vrnuld have been cau.sed by a 

blunt object. 

There vvas no medical evidence re1ati.ng to the 
first appellant. 

The Learned Judge in his ruling said -

11 I am completely satisfied that the 
statements taken from the three accused 
perso:.t:::i are admissible 9 they were properly 
taken as described by the police vvi tnesses, 
that they were freely and voluntarily given 
by the accused 9 vvithout force, duress 9 

threats or violence being used, and no 
inducements offered to persuade the accused 
to make the statement. 

I am satisfied that there was no 
substance in the various allegations some 
of them scandalous accusations made by the 
three accused 9 which all bore a remarkable 
similarity - except for the incident at 
Udu described by Accused 2 Hhich allegation 
by Accused 2 I reject. I believe the 
evidence of ASP. Chattar Pa1 9 DSP. 
S .. Kp Singh~ Sgt, Shiu Dayal~ Sgt. Santa 
Prasad, Sgt. Amrit 1 and Cpl. Naidu without 
any reasonable doubt. 11 

The rest of his ruling dealt with the evidence of 
a district officer vvho had intervievved the three appellants 
after the intervievm to enq_uire if they hacl any complaints 
against the police. 'ro this evidence 9 for reasons he gave 
in his ruling, the Judge attached little vreight. 

Though each appellant has filed separate grounds 

of appeal several of them overlap and, ·where they don't 
counsel have generally joined forces in supporting them. 



The first a:ppelJ.ant•s main ground of appeal is:-

11 T1Ll\.T the Learned Triaj_ Judge erred in 
Ia'w w:hen dealt with the rulinc; of the 
voir dire 1 on the 3rd day of J\u1e 1982, 
of the first Appellant in failing to 
deal separately the evidence against 
the first Appellant by dealing vd.th the 
evidence as·a whole of all three accused 
when in fact the statements ot~ confessions 
of all Appellants/Accused vvere taken at 
different times and by different people. 
Hence there has been a substantial 
miscarriage of justice, 0 

Com1sel referred to Archbold on Criminal Plead.i.ng 
and Practice (39th Edition~ para 597) where in a joint trial 

the need for dealing separately with the evidence relating 
each accused is emphasized. 'niat paragraph, however 9 deals 

11vith a judge's sumrning-up to the jury 9 not to a ruling at 

conclusion of a voir dire. 

It vms clear at the very conrnencement of this trial 

that the prosecution relied mainly on the adn1issions allegedly 

made by each aJ1pellant and that they would constitute the 
bulk of the evidence in the trial proper. 1:the interviewing 
officers in each case were the same. So also the charging 

officers. The natLu·e of the allegations 1 except for what 

occurred at Udu bridge was almost identical, and the policemen 

named by each appellant were also the same. There was no 
question here of any mistake or slip of memory. All the 
policemen were either telling deliberate lies to support a 
monumental frame-up 9 or the appellants were making false 
allegations. :f.1he sole issue was whether, having heard the 
appellants jl the Judge was still satisfied that the p0..1. .... _, ,_ 

officors, who were the same in each case, had tolcl the truth. 
The brief rulinc; g_ui.te understandably was confined to that 

question. This Court approved of such a course in 
Ganga Ilam v. R. (46 of 1983) v1here it said ~-
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"Accordingly vre wish to say that it 
has always been thought desirable 
that finclings adverse to an accused 
l)(Jrsm.1 9 if they must be pronom1ced 
durine the cc)urso of a trial 9 should 
be as economically worded as possible. 11 

Y'le are satisfied that the Judge• s reluctance at 

this early stage to go into the detail:,::; o:i: evidence 9 which 

he later so meticulously recalled in detail in hii::i su.mmin,g-up 1 

viras deliberate and careful. There vms no failtU'o on his part 
which could be said to have resulted in miscarriage of justico. 

Another ground. concerning this voir dire and urged 

on behalf of thci f'irst and tho third appellants reads 

"T.ha t the learnecl trial Judge erred in not 
reconsidering his ruling on the voir dire 
after fresh evidence was received in the 
trial proper. 11 

Dr~ Ovini had been called by the prosecution to 
give the results of his examination o:f the second. appellant 
ordered by the Lagistr~te. 11:his examination had boen 

conducted at the Labasa Hospital on 20th Jul;y- 1 1981. Ho 

question was put to him by Couxwel of the other trro appellants 

v1ho apparently had not been informed by their clients that 

they? too 9 had been examined by Dr. Ovini rrl1en he visited 

the prison on 22nd July 9 198·1 , to perform the functions of a 

visiting _prisons cl.octor. 

After the voir dire, but beforo the conm1encement of 
the trial proper 9 application Ras made by cotmsel to reopen 

the voir dire 9 admit further evide:c1ce from Dr. Ovini 1 an.d 

reconsider his ruJ.ing as to aclmissj.bi1i ty. The learned 

Judge ·who was advised of the nature of the additional evidence, 

considered it as aC:.dinc; little to the evidence of :Or, ,Jas J)al 

called by the third a)pellant during the voir dire, He 

refused the application. 



f 

l 
I 
l 

I 
1 

I 
l 

t 
i 

l 
' I 
l 
l 
l 
l 

When Dr. Ovini gave evidence in the trial proper 

he told tho court that he had examined the third &J?pellant 

on 22nd July 1 1981 1 at tho prison and fot.md hi:1;1 physically 

fit. He had 11 deep bruii:.:;es in lovrer loft quarter just over 

tho U1i.1bilical region -· also over right 1ovTer quadrant -

just above right hiJ?. bone,;. 

Dr. Jas Pal, called by tho third appelland said he 

also fou.nd those bruises on him. In addition, ho fom1.c1 v1hat 

he described 11 coarse crepitation and effusionn resulting 

from damage to capillaries of the lu.1.'1.gs. This he srdd co1.,1ld 

have been caused by bllmt force. Dr. Ovj_ni 1 however 1 differed, 

He said 9 ''Not likely that blows on r::itomach could cause that 11
, 

Counsel for ·the thircl a_·ppellant submits that this 

additional o.nd more detailed medical evidence v,as sufficient 

to require the Learned Judge to reconsic1er his earlier ruJ.ing 

on admissibility, In support ho cites R. v. Watson (1980 
2 All E.J.. 293), The headnote to that case reads -

"I3ecause a judge retains control over the 
evidence to be suhni tted to the jtu:·y 
throughout a trial 1 he is not precluded, 
by the fact tb.at he has already ruled 
at a trial within a trial in the jury's 
absence that a written statement by the 
accused is adn1issible in evidence as 
being voluntary, from reconsidering that 
ruling as a later stac;e of the trial if 
further evidence emerges which is 
relevant to the voluntanJ character of 
the statement 9 and .f1~om ruling in the 
light of that evidence that the statement 
is not adm.issible. However, the occasions 
on which a juctgf: shoulc1 al1ow counsel to 
subrni t tJia t a previous ruling on the 
admissirlili ty of evidence should be 
reconside:r·oc1 are likely to pe rare 9 and 
judges should continue to discourage 
counsel from making such submissions 
1,vhore they are fotmd.ed on tenuous 
evidence. 11 



No fresh application in the present case was made 

after Dr. Ovini's evidence in the trial proper 9 but the 

earlier appli.cation ancl the effect of t.hct evid.ence cannot 
but have remained in the judge's mind. Vie fail to see 

anything significantly adc1i tional in D:r. 0vir1i I s evidence 

Vlhicb. mig.ht have :persuaded the ;jude;e to reverse his earlier 
opinion particularly vvhcin there vras nothing to indicate that 

any complaint had been made by the third appellant to 

Dr. 0vini with regard to the alleged violence. When dealing 

with this aspect of the evidence in his si.:rrmning-up the first 

question the judge directed the assessors to ask themselves 
vvas whether or not the alleged st:::"tements 1,vere in fact made 
by the ap1)ollants. Their unanimous ansv10r v,ras obviously in 

the affin11a ti.ve. 

\7e are unable to accept the submi::isi011. that the 

learned Judge erred in not rev:ievv'ing his earlier decision 

on the admissibility of the alleged statemeffts at the 

conclusion of :Dr. 0vini's evidence in the trial prop.er, or 
that he might have reversed it if he hacl. 

The submission, therefore 9 fails, 

The first appellant's next gro1.1.11d 1 supported by 

the other two appellants is ~-

riTHAT the Learned Trial Judge by dis­
'5e1ioving the first Appellant (as vrnll 
as the other Appellants) in his ru.J.ine; 
of the voir dire on the 26th clay of 
August, 1982 by saying i

1I resolved without 
a shadow of doubt in favour of the Grovm. 
witnesses who must have been in a 
straie;ht forvrard honest witnesses. I 
cannot say the same for the Accusedn 
(Page 151 of the Record) in effect 
withdrew the first Accused constitutional 
rig.ht of giving evidence on oath c1ct the 
close of the prosecution case oecausc he 
the Learned TriaJ Judge disabled himself 
from treating any evidence that the 
First Appellant may have given in his 
defence in aa objective manner. Hence 
there has been a substantial miscarriage 
of justice. 0 
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In the trial proper Supt. Chattar Pal testified. 

that on the morning of 20th July? ·1981 he -vras tolc1 that 

the three accused who were then wai tine; in tbuir cells to be 

taken to court wa11.ted to sr:.)e him. He vvont and spoke to each 

of them, after cautioning them under rule 3 'j c.md vras told 

vYhere the sovereigns vrerc hidden. 

Objection was taken to t,'.1e adn1irn3ion of this 

conversation on the g1~01.;md tr1c1t it had occurred after the 

appellants had been f Or:Dk:tlly arrested and charge cl and vra.s 9 

the ref ore 9 in broach o:f the Judge I s Rules. 1:rhG a:pJ)ellants 9 

for their part 1 denied. the t t:::is encormter ever took place. 

The question ther(jfore of viole,.1co, coercion or forced 

signatures dicl not arise. '.:elrn solo is Duo before the Court 

at this stage was whether tho episode had occurred at all. 

The defence, however, Embmitted that, eve.n if the prosecution 

version were accepted 9 there had been a breach of the Judge's 

Rules and asked for a trial v.rithin a trial. As a matter of 

caution the judg(,) deci<led to hold one to test the admissibility 

of the or2cl statov.ents allegedly made by the appellants, 

The evj.dence rms brief c Const., Chancl.rika Prasad, 

vrho was on duty near the cells t.bnt morning stated that tho 

throe appellants had been talkinc to e2ch other for so1netimo, 

To ascertain if tllis was poosible tho court inspected the 

cellso According to Constable Prasad, the t.hird appellant 

called him at 7.30 a.mo and told h=Lm to inform the C.I.D. 

Inspector that he wishecl to tell him vrhore the soveroig;:ns 

were. A request to the same effect rms made by the other 

tvvo appellants. 

Supt. Chattar Pal Jatcr wont to the co]J.r:i vvi th 

Det. Const. Anirudh Prasad. 1'lle 3rd accused said to him 9 

H\Ve have decided that tho throe of us GJ:'O 
going to tol1 the truth,, 1rhat all three 
of us took the sovereigns placed them 
near the stone up thc3 slope near Chandar 
Dco I s hor~so. Branches are lying on top 
of tho stone. /°Phis is tho truth, :: 



l 
' 

I 
l 
·l 

l 
1 

I 
l 
l 
t 
l 

14. 

Supt. Cha ttar Pal took th:Ls dovm in his notebook. Tho 

others said substantially tho sP.L10 thing and offered to show 

him the place. 

To each, according to Supt. Chattar Pal, he said, 

"We will think abou.:t it•.1 • 

The three appellants v1ero then taken to court, 

As a result of this conversation El :::warch was mounted 

by the police ancl ten soveroignf?J in t-r;rn paper bags were found 

wi thmit the a:pJ)ellants I assistance. 

The three ap:oellants who had been in the ce11s sine,:1 

the morning of 19th Jt1ly, 1981, statecl that their meals vrere 

brought to them by :policemen but they never spoke to any of 

them. The whole e:pisocle vras a complote fc:tbrication on the 

part of Supt. Cha ttar Pal and the tv10 constab1os. 

The Learned Judge reviewed. the :prosecution testimony 

in some detail and admitted the oral statements as having 

been volnnteered vii thout any interrogation on the part of 

Supt. Cha ttar Pal. In tho c ouroe of his ru.ling he said -

11 '.J:llwre was a straigt1t conflict of crechbili ty 
betvrnen the prosecut::.on ·witnesses and the 
accused, and the conflict I resolvo without 
a shadow dou-bt in favour of the Crorm 
witnesses uho in m-:;· opinion wore strai,sht­
forvrarcl. honest wi tlmesses. I can't say the 
same for the accused, H 

Counsel submits that in Fi;ji the trj_al Judge 

si tti.ng with assessors is 1 1.u1like in n ju.ry case, tho final 

arbi tcr of fact as vrnll as lavv and that a :positive 

expression of opil1ion on crc1dibility rofl.ects p::cojudging of 
the r,~,._., .. +,,~1 outcome and has the effect of deterring the 

accused from givine evidence in trial proper. He cites 
Ganga nam & .Anot!.wr v, .EL (46 of 1983) rrhere t:'.is court 

said :-
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11 Howevor in the trictl v.r:L thin a 
trial si tm,1tion in criminal cases 9 

it is oomotimes inevitable that a tTudge 
will bo obliged to tako an ac1verGe v:iow 
of the accused per:::rnn•s credibility· at 
a stage pa rt-way through a trial:; the 
pronounc omen t of his rL1.ling vlill, of 
nocessi ty, disclose that f'c1ct. ;,enco 
the need for partictllar restraint at 
that stage. 1J:111it1 is Gspecia1ly so in 
the at"Jsescor syrd,em a:s i,,c prevails in 
this country, for the Judge is part of, 
indoea. may be the ul ti111.c1. te 9 fac t-finrhng 
tribunal. 11 

In that case Y hm1ever, tlrn Judge had not merely 

rejected the accusocl I s evicleace L-1 the voir dire but hacl 

gone .further to say that any evidence that he might give 

during the coUI·se of tho trial would be difficult to ace opt 

without very close scrutiny. 

No such expression \?as used here. 

The f.Jtanc1ard of proof in case of' admiosi bility o:f 

confessiorn:"J is the same as in tb.e case of eventual guilt 

that of beyo.nd reasonable doubt. In a case such as this 

involving a direct conflict betvleon a positive assertion and 

a complete clenj.aJ. resolution is impossible vvitJ:wut acceptance 

o:f one which would necessarily imply rejection of the other. 

Even if the sentence "I cannot say the same for t2:e accused 11 

were omitted the impression created vroule. hardly be different, 

We c1o not consider that the learned Judge I s treatme11t of the 

matter transgreszed the bounds of :propriety. 

r,'fe, therefore i reject the su1Jmission. 

In another gro1.mc1 rcl8.ting to t.td.s ruling tho fj_T'D-C 

appellant repoats his allegation of failure to deal rti th 

each appellant ts case so para tely. 1:'!e say no mm:e than to 

reiterate what vie b.avo already said in re1atj_on to his first 

ruline except to point out the difficL1J. ty of de,siling 



se:para tely with each appellant I s evidence v1h01:·o t.hat 

evidence in each case amom1.ts to no more than a complete 

deniaJ_. 

This ruli.ng j_s also challenged in grocmcl 3 of the 

second appellant I s appeal, again supported by Counsel f'or 

the other tv10 appellants. It reac1u -· 

II (a) 

(b) 

T]AT the Learned '.:J:irial Judge v.rrongly 
exercised his discretion in admitting 
the statement of the Appellant 
allegedly made ·l:o the Prosecution 
witness A.S.P. Chattar Pal, after he 
wa:;:1 charged, regarding tho whereabouts 
of the sovereigns, 

THA'J: the Prejudicial valuo in. admitting 
the alleged statement far out--weighed 
the Pro ba ti ve value , 11 

Not much argur11011t v.ras dirc:cted towards (b) above 

and we do not propose to deal with it in detail. If the 
assessors accepted the prosecution version of the episode 

that let to the discovery o:f the sovereigns its probative 

value ·would m1doubtedly be considerable. Discretion was, 

on that score 1 l)roperly exercised • 

. As for (a), Cotm.sel suhrnits that tho mutLial 

contradiction between vvhat the appellants allegedly said 

in their cells and what appears in their signed statements 
is so irreconciable that one or the other can only 1)e 

explained on the basis of fabrication. ·rhis 1 he says, 

would particularly be so if one considers the unclisputed 

fact tb.£1,t from the time tlrn first appe11ant vms brought in 

for questioning m1.til they were alJ.. formally chart::;ed the 

three we.re never together at an.y time, If t.hen they told 

lies in their written statenents about what they clid with 
the sovereigns how is ii: 9 he sasks 9 that they all told the 

same lios. This 9 of course 9 vrould be a strong argU111011t if 

~v.h..c'lt they said in. those statements c :•uld be demo:nstrated to 

be lies. Here 9 hovrever, they may equa11y be c or:1.patibJ.e 
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wi.th truth. rr'.he second ap1;iel.la.nt after fully a.dni tting 

his part in the affair, aceorc1ing to the prosecution~ took 

th.on to Uclu bridge to find ·the sov,Jreic;ns and vras surprised 

that they were 110 longer \/here ho had placed them. He 

couJ.cl not explain why. Tho third appellant 1 OD. tho othor 

hand 9 knew at the time of the interv·iev1 that they were) no 
longer there. In his charge sta·l;ox;1.ent he oaicl, .:m,.3 gave tho 

sovereigns to me aml Sure sh. ( supplied) vrent 

and hid it in mangroves and then don I t lmovr what :p:poned,n 

In the intcirviev;,r, according to tho prooeoution, he had first 

saic1 thot he had retu.rnecl to the :place where the scrven~ 

had br;;en hidden but they hacl been 11 stolen11 , Ae;ain, that he 

had hidden them in a burry and was not quite sure exactly 
where. 

We do not consider it to be boyond t,he l1ou.nds of 

possibility that, one of the ap11ellants 1 t.mbekr1011Yn to the 

others 9 hacl removed the sovereJ.gns from the mangrove and 

when in the police oel1 the others quest:Loned him. their nevr 

location came to light. The subsequent Gtate:1e11"t to the 

police vroulc~ then be the res,1lt of thoir joint decision. 

Consequently vm do not consider the two sets of statements to 

be mutually as irreconcilable as Coll.i.'1.Se1 vmuld have us bel.;ieve. 

The issue at that stage v1as Jiurely one of admisf.::ibility and tho 

leai-·11ed J't,1dge, in oux· vicvr, correctly resolved it on tho ba 

of credibility of witnesses. 

The rest of the grounds rslate to the ].earned Judge I E3 

directions to the assesr::;ors in his surmning-up The following 

were urged by Cotmsel for the third appellant, supported 

also by Cotmsel for the othor tvrn r::i._ppellants ~ -

11 (D) I'he learnecl trial ,Judge errecl in 
failinc; to ,7,ive any or any :proger 
directions to the assessors on the 
qt.,1estion 1Nhether the Appellant had 
the requisite intent to cmnmit tho 
said offence. 



(E) The learned trial J ud,s;o e:r-red in 
failing to give any or an;y proper 
dir'ections to tho asr3ossorD on tho 
question whetheT' the Appellant had 
a common intent in the prosocution 
of a common purpose. 11 

:J:ihe Judge drevv ·tho aosE:i::Jsors I att.,~:,1tion to the 

fact that tho first api:)e1la:at alone had done tJ:10 actual 

killing but told them that th0y could also fo1.md the 2nd 

ancl the third a_ppellantc gui.l ty 11 for being :part of the 

plan to kill her; bJ co1..mselling or procurin2; accused 1 to 

kill her. 11 Ho objection is taken to this part of the 

su.mmine;-•up. Reference, howeve:r' 9 ir:J made to the second 

appellant I s statement vrhere dur:L;.g the interviev: he said 
11 There rvas no plan but we talked of stealing. 11 

This, submits Cow1sol 9 called for a direction, as 

to whether the intent of the appe11ants 9 or of any of them, 

fell short of that reciuired for murder, We do not think the 

sentence quoted here can be treated in isolation, The 

second appellant? in b.is interview, wont on to say how the 

stealing was to ·be done, He said? 11 I rnet Kobu near my house 

and he said at the moment there is no harvesting of ca:i.1e. 

Kill the old lady c1,nc1 take tho sovereigns. 11 

It is clear from each appollant•s statement that 

the plan called for the killing of the deceas0:id prior to the 

removal of the sovereigns. Her bu11ock ','ras to be tethered 

at the :place l)icked for the killin6, where she would have to 

come to w1tethor it 9 the first a ellant vms to kill her 

while the other tvrn v7ai tea. towards tho creek to collect the 

knife, clothes and the sovereigns. 

On that evidence any diroct:i.on relating to larceny 
or robbery v✓01.,.1.ld. only have tenc.lE)d to confuse tho issue, '/'le 7 

therefore 9 reject the submiss::_on w1clcr that gro1..U1.d. 

Under E above, Cotuwel submits that c1in.-::ctions 

ought to have boon given in the smoming-up to satiofy -the 
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requirements of Section 22 of the J?enal Cod.a ,;rhich 

reads ~-

11 22. When two or more persons fonn a 
common i.ntention to prosecute an 
u.:nJ.awful purpose in conjunc on vrj.th 
one another, and in. the prosecution 
of such purpose an offence is committed 
of such a natu1~e that its cor1mission 
was a probable consequence of the 
prosecution of su.ch pu.rpose 9 eclch of 
them :i.s deemed to have committed the 
offence. 11 

'l'his Section wou1d have relevance if the purpose 

of the joint vent1.1re was something less than m1..,u~der and 

murder had occurred only as a probable result of that common. 

purpose. Nothing in the evidence here supported any common 
intent to prosecute su.ch a purpose. If statements c;iven 

to the police vrore accepted as true each a:~)pell.m1t 9 as the 

trial Judge put it, vras n part o:f a plan to kill her11 • 

nothing less. We are satisfied that tho directions he gave 

in relation to counse11ing and procuring lu1.d aiding and 

abetting vrnre correct and adequate anc1 that no ftu'thor 
directions under Sciction 22 of the Penal Code v11ero required. 

The submission fails. 

The last grocmd vrhich all cot:m:3el urged strongly 

n:iay conveniently be sunmiarised as containing a two-pronged 

critic ism of the st:mming-up: 

(a) tlmt it failed acleq_uate1y to deal 

with the evidoj_1ce relating to each 

appellant separately:; ancl 

(b) that it failecl su:fficientl.y to draw 
the assessors' attention to the 

features sup:oorti ve of' the c'Lef eHco 1 

thus placing tho prosecution case in 

an tmc1tL1y favouro. b1e light. 
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The case u.ndoubtodly disclosed several 

unsatisfactory features and tho learned trial judge no 

doubt showed his concern vrhon he saicl j_n his smrn"1ing-up : -

:iAs you Hill have i~ealised in spite of the 
mass of ovicl.enco you have heard there is 
almost no other evidence to prove 
conclusively ihe invol vmnent of tho accused 
exco:pt for those rJtatenents and the incident 
relatin,s,· to the gold sovereigns. No one saw 
the killing, no one saw any of tlw accused 
with a weapon in his hand near the scene 1 or 
in any comp::romisinr~ situation. No 
bloodstained knife nas found 9 no knife that 
could. be said to have been the k:n.ife used, 
no bloodstained clothing - other than that 
of tho deceased herself 1 and no fingerprints. 
No one 1 but the person or perso;.1s responsible, 
knovrs the exact time and circ1.,1.1"1stances of 
the killing.. 11 

!t was this perhaps which caused h:;.m to deal with 

what evidence tho re 178.S i;Ji th such metiGulous care. He 

told them at an early stage -

11 So in effect tl:e Crovm. case against 
each accused depends to a very g-..ceat extent 
on his inte:rviev7 record, his charge and 
caution statement$ and the in.ciden.t concerning 
the alleged finding of the ten gold sovereigns. " 

Each aosessor vras provided with copies of tb.e 

statements made by each appellant. 

The Judge t1J.en d0voted a lare;e part of his very 

lengthy sumrning-up describinG in detail hoY1 9 according to 

the prosecution eviclence, each appellant vms interviev-rod 

and the alleeations levelled against tho po1ice by each 

appellant. He r>ut before the assessors 2 the alibi of each 

appellant in considerable detail 211.d the evidence adduced 

by the defence in support of each alibi. At the end o:f 

'the summing-up he again $Um.m.arised for the acsessors the 

evidence relating to each appellant, both for ano. against. 
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There is no suggestion anywhere that .l:1E=3 gave any erroneous 

direction vri th regard to the burden c::· standard of proof. 

He said :-

11An accused _person does not evor h.a.ve 
to prove his innocence~ or indeed 
prove anything at all, Even on the 
question of alibi~ contrary to irlmt 
Crown Counsel hao saic1 9 once tho 
<1uestion of alibi has been raised it 
is up to the Crown to negative it if 
it can. Tho onus :cemains the san.e. n 

Reading the summing-up as a whole, tb.oref ore 1 'vVO 

are unable to find any substance in the submission that tho 

trial Judge's treatment of ca.ch appellant's car;e separately 

vms in anyway at fa1.,1l t. 

As for the unsatisfactory features of tho prosecution 

case 001..msel for the fin3t appellant in his ground 8 listed 

nine matters v,rhich, he said, called for special comment. Ho, 

however, conceded that the learned Judge dic1 in his summing-up 

draw the attention of the aso0ssors to every single one of 

them. Counsel 9 however 9 vront further to submit that the 
unsatisfactory features were such that tho Judge erred in 
not exercising- his pavver to overrule the m1ani1i10us advice 

tendered by the assessors. In our vim7 he carn:iot be criticised, 

in the present case, for not exorcising that 1iower. As for 
this court, v,c say no more than to repeat vrhnt it said in 

Shiu Rattan v. R. ( 16 FLR 109) : -

"Though there were some unsatisfactory 
features about the evidence for the 
prosecution 9 the fiwl.i.n{~D of fact in 
the Supreme Court de~iended a1most 
entirely upon the credibility of tho 
witnesses? and, the assessors having 
been properly c1irected 9 the Court of 
Appeal was not entitled to come to a 
different conclusion. 11 



22. 

There were tvrn other grounds 9 one relating to 

calling an additional HitneGs and. the other concerning 

an attack on the character of a defence vritness. 1I1ho 

ad.di tional witness was riwrely offered for cross-exarn.ination 

and the question as to character was directed at a witness, 

not at any of the app.oJ_lants. '.I1ho :'?;Totmcls have no merit 

anc1 we dismiss them without co:rnment. 

The appeal of each appellant is dismissed. 

(3g'c1.) G,Do Speight 
Vice President 

(Sgd.) G. LT.ishra 
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