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The three appellants were convicted by the Supreme

Court at Iabasa of murder and sentenced to imprisonment for
life.

Each appeals against his conviction.

At about 2 p.m. on 15th July, 19871 the deceased .
Dilraji, an eldexrly woman, went to atiend t¢o her bullocks

tethered some distance away from her home in the settlement
of Wavuwavu., She was wearing, as she normally did, a
necklace of gold sovereigns, Her body was found at about
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Respondent
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& p.m., that afternocon in a drain next to standing sugarcane
close to where one of the bullocks had been tethered.
Injuries on her head and'body indicated her having been
hacked to death with a sharp instrument., The necklace was
gone,

According to the prosecution, the three appellants
were interviewed on 18th and 19th July, 1981 and admitted
killing the deceased for her sovereigns. When formally
charged, each allegedly mande another statement to the same
effect. Also produced in evidence were ten sovereigns
allegedly found by the police at a place described to them
by the appellaﬁts.

This constituted the only evidence against the
appellants._

At the trial they denied involvement in the murder
of the deceased., The statements, they claimed, were
fabricated by the police and their signatures on them wers
obtained by force after repeated beatings. They had glven
no information to the police about any sovereigns. Each
appellant called witnesses to account for his movements
during the period when the decesased must have met her death,

At the application of counsel, a trial within a
trial was held to test the admissibility of the alleged
confegsions before any evidence was called in the presence of
the assessors,

According to the evidence in the trial within a
trial, the first appellant was brought to police station,
Tabasa, in the afterncon of 18th July, 1981 and interviewed
by Asst, Supt, Chattar Pal in the conference room on the
first floor in the presence of Deputy Supt. 5.K. Singh.
According to these two officers, no fourth person was present
in the room, The appellant, when questioned on his movements
on 15th July, 1981, told them he was going to tell the truth
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and made a lengthy statement describing how the killing
was planned by the three appellants and carried out by him.
There was no ill-treatment of the appellant at any time; no
agsault, no threats, no compulgion. The first appellant,
said these witnesses, took them later in the night To
Wavuwavu and pointed out various places referred to by him
in the statement.

‘Then formally charged he again, according to
Sgt. Santa Prasad, made another statement to the same effect
in the presence of Igt, Thiu Dayal. Both of these police
witnesses testified that the appellant made the statement
quite willingly of his own accord and that no violence or
coercion wag used by either of them.

ThHe appellant's version of what occurred at the
police station was entirely different. He said that
Supt., S.K., Singh was not in the conference room at all.
Ingtead, Supt. Chattar Pal had with him policemen named
Naidu, Abhay, Amrit and Vishwa., When the appellant deniedv
all knowledge of how the deceased had met her death,
‘according to him, -

"Chattar Pal said, "Hit him" and he hit .
fist in his hand. Naidu started hitting
me in ‘the stomach with his figst. He
kicked me and I fell down. Abhay kicked
me, Vishwa started hitting me. Amrit
gave me a slap on the back of my neck,
Naidu salid, "Jagessar is saying you
killed the old lady”. Then Chattar Pal
said, "Very well, don't agsault him,
Lock him in a small room and we will get
Jagessar to confess him tomorrow”. I
was locked in a small room, There was
one table and one chair in the room. V¥

The next morning at 8 a.,m. the game officers
roturned and again asked him to confess, He refused.
Then -
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"Vighwa started hitting me in my
stomach., Naidu said not to hit on

the upper or lower part, but to hit
the stemach, I started crying.
Chattar Pal wag there, Naidu, Vishwa,
Abhay and Amrit. Amrit also assaulted
me. He gave me a glap and also poked
a pin in my left thumb nail., I didn't
count, but there were guite a number
of timesg, "

And again -

"After that Haidu brought something and
asked me to sign on that. I couldn't
say what wag written on it, It was a
paper and gomething was written on it.
I was forced to sign in a number of
placeg. I don't know how many pages.
I did sign when they assauvlted me
because of fear. I signed in a number
of places. ¥

Ag for his charze statement he denied giving any
to Sgt. Santa Prasad at any time. All his signatures were
made at the same +time on Sunday morning.

After the first appellant had been interviewed,
the second appellant wag algo brought to labasa Police Station
and interviewed by Supt. Chattar Pal in the presence of

- Supt. S.K. Singh. Apgain, according to these officers no one

else was in the room. The second appellant also, after some
interrogation adnitted his part in the plan to kill the
deceaged and confirmed, by and large, what the first appellant
had said viz. that the three appellants had together planned
the killing, that he the second appellant had given his knife
and his clothes to the first appellant to use at the time of
the killing, later had talten them back and thrown them into
mangrove; that he and the third appellant had taken five

sovereigns each and he had hidden his five near Udu bridge.

According to these police witnesses, no violence or pressure
of any kind was used during the interview and the second
appellant willingly signed the record of the interview at
geveral places.
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They then took thig appellant to “avuwravu where
he searched for the hidden sovereisns but failed to find
them, He said they might have been washed away by the high
tide.

When formally charged he gave a signed statement
to Sgt. Santa Prasad in the pregence of Sgt. Shiu Dayal in
which he made substantially the same admigsions adding that
he had gone on Friday to check the sovereigns and they were
still where he had hidden them but that on that morning he
had been unable to find them. Sgt. Santa Prasad and Sgb.
Shiu Dayal both said that the statement was freely given by
the second appellant without any coercion of any nature.

The appellant's version was that when he denied
complicity in the killing of the deceased -

"Then Chattar Pal said, “Hit" and smacked
his fist into his hand., He said that o
Sgt. Amrit. Then Amrit held my right
hand and Vishwa held my left hend. Then
Naidu and Amrit started hitting me. Naidu
hit me in the gtomach, so did Anil, I
didn't count how many times they hit me.
I felt pain and started crying. Amrit
then took off my shirt and my clothes

and made me lie on the table., It was a
big table, I then slept on the table.

I wag laid on the table. Amrit held one
of my hands in front and Anil held one

of my hands. Vishwa pressed on both of ny
legs and Naidu stood on my stomach. They
kept asking me where the sovereigns were,
I sajd I did not know, “Then I started
crying in the early hours one of the
cfficers brought my shirt and put it in
my mouth. I became unconscious and I
didn't know what happened. I later
regained consciousnessg,

He, toc admitted that the signatures on the
statenent were his - placed there when threatened with
further agsauld,

He denied he had told them anything about the
whereabouts of the sovereigns and said that the excursion
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to Udw bridse was the police officerst own idea. There, he
said, they forced him to go into the water to look Ffor the
sovereigns and, when he failed to find them, had beaten hin
agalin, urinated on him and thireatened to subjéct him to

godony.,

He, like the first appellant, insisted that Supt.
5.k, Singh was not present in the conference room and that
he the appellant made no statement to Sgt. Santa Prasad.

The third appellant was also brought to the police
gtation Iabaga during the night of 18th~19th July, 1681,
~According to the prosecution evidence, he was also interviewed
by Bupt, Chattar Pal in the presence of Supt., £.K. Singh
after 8 a,m., Again, they say, there was no fourth person in
the room.

After a somewhat longer interrogation, according to
the prosecution, this appellant also admitted his part in the
preparation and execution of the plan to kill the deceased.
He gaid he and the sccond appellant had. taken the sowereigns
and.run away from the place. Ag for their whereabouts he
said that he had returned to the place where he had hidden
them but they had heen stolen and he could not find then.

When formally charged he, according to the prosecu-
tion, also made a statement to Sgt. Santa Prasad in which he

subgtantially repeated the admissions. About the sovereigns

he gaid -

"He gave the sovereigns to me and Suresh.
We went and hid it in mangrove and then
don't know what happened. ©

He was, therefore, not taken to Wavuwavu to look
for them. The prosecution witnesses gtated that at no time
was any violence or threat used against the third appellant,
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The appellant, on the other hand, saild that when
he denied receiving any sovereigns from the first appellant

"Chattar Pal said "Hit him" and puached
figt into his hand as he gaid so, I
wag sitting then. Naidu punched me in
ny etomach. He got hold of my hands
and pulled me from the chair. When I
gtood up Vishwa punched me from the
gide in my stomach. I hold my stomach
with my right hand. Then Anil punched
me in the stomach., I yelled out loudly.
Vishwa and Anil then kept punching me
in the stomach and I tried to gave
myself by bending over, Naidu was then
holding my left hand. Amrit came and
caught hold of my right hand. Vighwa
and Anil continued punching me in the
stomach, ¥

And again -

"Vishwa then stood on my stomach, still
wearing his boots. He gtood on one
foot, I then fainted and didn't know
what happened. ¥

When he came to, he was beaten again but he made

"no confession of any kind.

He was later giwven a pen, he said, and asked to
sign some papers with writing ocn them. Ile s:id, "Then
because I couldn't do anything, I signed”. e admitted that
the signatures were his.

Szt. Amrit Tal and Corporal Naidu called to testify
denied that they were, at any time, in the confereice room
when the three interviews were conducted.

Of the three appellants only the second, who had
by then engaged counsel, complained to the Magistrate on
20th July, 1981 that he had been assaulted. Dr, Ovini
examined him that day as a resullt of the Magistrate's order
but found no sign of any injuries at all.

(}_g
O
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Some days later the third appellant obtained
the services of lir, Kohli, a solicitor,
Dr, Jaspal
He found a

At his reques?t a
examined the third appellant on 25th July, 1981,
in cut on the nose, one contusion to the right
of stomach and another on lower abdomen., He gaid they

would be 6 to 7 days old and would have been caused by a
blunt object. ' |

There was no medical evidence relating to the
first appellant,

The TLearned Judge in his ruling said -~

e R
e «MmmmmmgNm«vm%wwwmwmmﬂﬁ@m%wwmw i

" I am completely satisfied that the
statements taken from the three accused
rerso.s are admissible, they were properly
taken as described by the police witnesses,
that they were freely and voluntarily given
by the accused, without force, duressg,
threats or wviolence being used, and no
inducements offered to persuade the accused
Yo meke the statement.

I am satisfied that there was no
substance in the various allegations sonme
of them scandalous accugations made by the
three accused, which all bore a remarkable
gimilarity -~ except for the incident at
Udu described by Accused 2 which allegation
by Accused 2 I reject. I believe the
evidence of ASP. Chattar Pal, DSP,

S.K. Singh, Sgt, Shiu Dayal, Jgt. Santa
Prasad, Sgt, Amrit, and Cpl, Naidu without
any reasonable doubt, ©

The rest of his ruling dealt with the evidence of
a district officer who had inverviewed the fthree appellants
after the interviews to enquire if they had any complaints
against the police. To this evidence, for reasons he gave
in his rling, the Judge attached little weight.

Though each appellant has filed separate grounds
of appeal several of them overlap and, where they don't

coungel have generally joined forces in supporting them.
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The first appellantts main ground of appeal is:i-

"THAT the Learned Trial Judge erred in
Taw when dealt with the ruling of the
voir dire, on the 3rd day of Jume 1982,
of the first Appellant in failing to
deal separately the evidence against
the first Appellant by dealing with the
evidence as’ a whole of all three accused
when in fact the statements of confessions
of all Appellants/Accused were taken at
different times and by different people.
Hence there has been a subgtantial
migcarriage of Justice., ¥

Counsel referred to Archbold on Criminal Pleading
avd Practice (39th Bdition: para 597) where in a joint trial
the need for dealing separately with the evidence relating to
each accused is emphagized. That paragraph, however, deals
with a judge's sumning-up to the jury, not to a ruling at the
conclugion of a wvoir dire.

t was clear at the very commencement of this trial
that the prosecution relied mainly on the admissions alloge&lj
made by each appellant and that they would congtitute the
bulk of the evidence in the trial proper, The interviewing
officers in each cage were the same. S0 algo the charging
officers. The nature of the allegations, except for what
occurred at Udu bridge was almost identical, and the policemen
named by each appellant were algo the same. There was no
question here of any mistake or glip of memory. All the
policemen were either telling deliberate liegs to support a
monumental frame-up, or the appellants were making false
allegations, The gole igsue was whether, having heard the
appellants, the Judge wag still satisfied that the poui...
officers, who were the same in each case, had told the truth,
The brief ruling quite understandably was confined to that
question. This Court approved of guch a course in
Ganga Ram v. R. (46 of 1983) where it said ==
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"Accordingly we wish to say that it
hasg always been thought desirable
that findings adverse to an accused

o
person, 1f they must be pronounced
during the course of a trial, should
be ag economically worded asg posgible. ¥

We are satigfied that the Judgels reluctance at
thig early stage to go inteo the details of evidence, which
he later so meticulougly recalled in detail in his summing-up,
was deliberate and careful. There was no failure on his part

which could be gaid to have resulted in miscarriagze of Jjustice,

Another ground concerning this voir dire and urged
on behalf of the firgt and the third appellants reads -

"That the learned trial Judge erred in not
reconsidering his ruling on the voir dire
after fresh evidence wag received in the
trial proper. ©

Dr. Ovini had been called by the progecution to
Zive the results of his examination of the second appellant
ordered by the Lagistrate. Thig examination had been
conducted at the Iabasa Hospital on 20th July, 1981. o
question was put to him by Counsel of the other two appellants
who apparently had not been informed by thelr clients that
they, too, had been examined by Dr. Ovinil when he visited
the prison on 22nd July, 1981, to perform the functiong of a
vigiting prisons doctor.

After the wvoir dire, but before the commencement of
the trial proper, application was made by counsel to reopen
the voir dire, admit further evidence from Dr, Ovini, and
recongider his ruling as to admissibility. The learned
Judge who was advised of the nature of the additional evidence,
considered it as adding 1little to the evidence of Dr. Jag Pal
called by the third anpellant during the voir dire. He
refused the application.
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When Dr. Ovini gave evidence in the trial proper
he told the court that he had examined the third appellant
on 22nd July, 1981, at the prison and found him physically
fit. He had "deep bruises in lower left gquarter just over

the umbilical region - algo over right lower quadrant -
just above rizht hip bone',

Dr, Jas Pal, called by the third appelland said he
also found these bruises on him., In addition, he found what
he described "coarse crepitation and effusion” resulting
from damage to capillaries of the lungs. Thig he said could
have been caused by blunt force. Dr, Ovini, however, differed,
He said, "Not likely that blows on stomach could cause that'.

N o e

Coungel for the third appellant submits that this
additional @and more detailed medical evidence was sufficient
to requiré‘the Learned Judge to recomgider his earlier ruling
on admissibility. In support he cites R, v, Watson (1980
2 A1l Z.,2., 293). The headnote Lo that case reads -

"Because a judge retains control over the
evidence to be submitted to the jury
throughout a trial, he is not precluded,
by the fact that he has already ruled
at a trial within a trial in the jury's
absence that a written statement by the
accused ig admissible in evidence as
being voluntary, from reconsidering that
ruling as a later stage of the trial if
further evidence emerges which is
relevant to the voluntary character of
the statenent, and from ruling in the
light of that evidence that the statement
ia not admissible. However, the occagions
on which a judge should allow counsel to
submit that a previous ruling on the
admissibility of evidence should be
recongidered are likely to be rare, and
judges should continue ¥to discourage
counsel from making such gubmissions
where they are founded on tenuous
evidence, "
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No fresh application in the present cage wag made
after Dr, Ovini's evidence in the trial propver, but the
earlier application and the effect of Tthet evidence cannot
but have remained in the judge's mind. Ve fail to see
anything significantly additional in Dy, Qvinits evidence
which might have persuaded the judge to reverse hig earlier
opinion particularly when there wag nothing to indicate that
any complaint had been made by the third appellant to
Dr, Ovinl with regard bo the alleged violence., When dealing
with this aspect of the evidence in his summing-up the first
gquestion the judge directed the asscssors to ask themselves
was whether or not the alleged stutements were in fact made
by the appellants, Their unanimous angwer wag obviously in
the alfirmative,

We are unable to accept the submisasion that the
learned Judge erred in not reviewing his earlier decision
onn the admissibility of the alleged statements at the
conclusion of Dr, Ovini's evidence in the trial proper, or
that he mizht have reversed it if he had.

The eubmission, therefore, faile,

The first appellant's next ground, supported by
the other two appellants isg -

°

ATHAT the Learned Trial Judge by dis-
believing the Ffirst Appellant (as well
as the other Appellants) in his ruling
of the voir dire on the 26th day of
August, 1982 by saying "I resoclved without
a shadow of doubt in favour of the Crown
witnesgses who must have been in a
straicht forvard honest witnessges, I
cannot say the same for the Accused”
(Page 151 of the Record) in effect
withdrew the first Accused constitutional
right of giving evidence on oath at the
close of the prosccution case because he
the Learned Trial Judge disabled himselfl
Trom treating any evidence that the

First Appellant may have given in his
defence in an objective mannexr, Hence
there has been a subgtantial miscarriage
of justice., ¥

h

U\
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In the trial proper Supt., Chattar Pal testified
that on the morning of 20th July, 1981 he was told that

the three accused who were then waiting in their cells to be

taken to court wanted to see him, He went and spoke to each

of them, after cautioning them under rule 3, and wag told
where the sovereigns were hidden.

u

Objection was talken to the admisgion of this

Py
conversation on the ground that it had occurred after the

appellants had been Fformally arrested and charged and wag,

therefore, in breach of the Judge's Rules, The appellants,
for their part, denied that tiis encounter ever <took place,

The question therefore of viclence, coercion or forced

signatures did not arise. The gole idssue before the Court

at thig stage was whether the episode had occurred at all,
The defence, however, submitted that, even if the prosecution
version were accepted, there had been a breach of the Judge's

Mdes and asked for a trial within a btrial. As a matter of
caution the judge decided to hold one to test the admigsibility

of the oral statements allegedly made by the anpellants.

The evidence was brief.
who was on duby near

three appellants had

To agcertain if Gthis

Const. Chandrika Prasad,
the cells that morning stated that the
been talking to cach other for sometime.
wag possible the court inspected the
cells. According to Constable Prasad, the third appellant

called him at 7.30 a,m. and $old him bto inform the C.I1.D.
Inspector that he wished to tell him where the sovereigns

were. A request to the same effect was made by the other

two appellants.

Supt. Chattar Tal later weant to the celle

g with
Det, Const. Anirudh Prasad. The 3rd accused gaid to him,

"We have decided that the three of ug ar
going to tell the truth. That all thre
of us took the sgovereilgns nlaced themnm
near the stone up the slope near Chandar
Deots house., Branches are lyving on top
of the stone. This is the truth. *

Q
a



a5

14,

Supt, Chattar Pal took this down in his notebook. The
others said substantially the same thing and offered to show
him the place,

To each, according to Supt, Chattar Pal, he said,
"We will think about it¥,

The three appellants were then taken to court.
As a result of this conversation a search wasg mounted
by the police and ten govereigns in two paper bags were Tound

without the appellants' assistance,

The three appellants who had been 1n the cells gince
the morning of 19th July, 1981, stated that their meals were

brought to them by policemen but they never spoke to any of
them, The whole episode was a complete Tabrication on the

part of Supt, Chattar Pal and the two congtables.

The Learned Judge reviewed the prosecution tegtimony

o

in sonme detail and admitted the oral gitatements as having

been volunteered without any interrogation on the part of

Supt, Chattar Pal, In the courge of hig ruling he saild -

"There was a straight conflict of credibility
between the prosecution witnessges and the

, accused, and the conflict I resolve without
w a shadow doubt in favour of the Crown

: : witnesses who in my opinion were straight-
forward honegt withnesseg. I can't say the
same for the accusged. 7

Counsel subnits that in Fiji the trial Judge
sitting with assessors is, unlike in a Jjury casge, the final

A

arbiter of fact as well asgs law and that a positive
expression of opinion on credibility reflects prejudging of
the evootinl outcome and has the effect of deterying The
accused from giving evidence in trial proper. He cites
Ganga Ram & Another v. R. (46 of 1983) where this court

gaid -
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i However in the trial within a
trial situation in criminal cases, :
it ie cometimes inevitable that a Judge
will be obliged to take an adverge view
of the accuged pergon's credibility at
a gtage part-way through a trials the
pronouncement of hisg ruling will, of
necessity, discloge that fact. Ilence
the need for particular regtraint at
that stage, Thig is especially so in
the agsesggor system ag it prevalls in
this country, for the Judge is part of,
indeed may be the ultimeate, fact-Tinding
Tribunal.

In that came, howev@r, the Judge had not merely
rejected the accuged's evidence in the voir dire but had
gone further to gay that any evidence that he might zive
during the courge of the trial would be difficult to accepv
without very cloge scrutiny.

Mo such expression was used here,

The gtandard of proof in case of adnigsibility of
confessions is the same ag in the case of eventual guilt -
that of beyond reasonable doubt. In a case such as this
involving a direct conflict between a pogitive assertion and
a complete denial resolution is inpogsible without acceptance
of one which would necesgarily imply rejection of the other,
Bven if the sentence "I cannot say the same for the accused”
the impression created would hardly be different. ,
Yie do not consider that the learned Judge's treatment of the igg
matter transgressed the bounds of propriety.

were omitted

We, therefore, reject the submisgsion,

In another ground relating to this ruling the Lirgt
appellant repeats his allegation of failure Lo deal with
gach appellantts case geparately. Ve say no more than to
reiterate what we have already said in relation to hisg first

ruling except To point out the difficulty of dealing
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geparately with each appellant's evidence where that
evidence in each case amounts to no more than a conmplete
denial., '

Thig ruling is also challenged in ground 3 of the
gsecond appellantts appeal, again supported by Counsel for
the other two appellants, It readg -

"{a) TIAT the Learned Trial Judge wrongly
exercised his digcretion in admitting
the statement of the Appellant
allegedly made To the Prosecution
witness A.5,P., Chattar Pal, after he
wag charged, regarding the whereabouts
of the sovereigns.

(b) THAT the Prejudicial value in admitting
The alleged statenent far out-welghed
the Probative value. "

Not much argument was dirccted towards (b) above
and we do not propose to deal with it in detail, If the
assessors accepted the prosecution version of the ecpisode
that let to the discovery of the sovereigns its probative
value would undoubtedly be considerable. Digceretion was,
on that score, properly exerciscd.

As for (a), Counsel subnits that the mutual
contradiction between what the appellants allegedly said
in their cells and what appears in their signed statements
ig so irreconciable that one or the other can only be
explained on the basig of fabrication. This, he says,
would particularly be so if one conslders the undisputed
fact that from the time the first appellant was brought in
for questioning until they were all formally charged the
three were never together at any time. If then they told
lies in their written statenents about what they did with
the sovereigns how ig it, he sasks, that they all told the
gsame lies. This, of course, would be a strong argument if
T

what they said in those statements could be demonstrated to

be liea. Here, however, they may cequally be conpatible
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with truth, The second appellant after fully adnitting
hig part in the affair, according to the progecutionP took
then to Udu bridge to find the sovereicns and was surprised
that they were no longer vhere he had placed them. Ie
could not explain why. Thoe third appellant, on the other
hand, lknew at the time of the interview that they were no

ot

longer there, In his charge sbtavement he gaild, "He gave the
sovereigns to me and Suresh., e (enphasis supplied) went
and hid it in mangroves and then dontt know what happened.V
In the interview, according to the progecution, he had first
gaid that he had returned to the place where The sovereigns
had been hidden but They had been "stolen”. Again, that he
had hidden them in a burry and wes not gquite sure exactly

where,

We do not consider it to be beyond the bounds of
rosgibility that, one of the appellants, unbeknown to the
otherg, had removed the govereigns from the mangrove and
when in the police cell the others guestioned him theilr new
location came to light. The subsequent statenent %o the
police would then be the resuvlt of thelr joint decision.
Congequently we do not congider the two sety of statements to
be mutually as irreconcilable ag Counsel would have ug believe.
The issue at that gtage was purely one of admigeibility and the
learned Judge, in our view, correctly regolved it on the banis
of credibility of witnesseg.

The regt of the grounds relate to the learned Jyudge's
dirccetions to the assessorg in his summing-up. The following
were urged by Counsel for the third appellant, supported
also by Counsel for the other two appellants o=

(D) Yhe learned trial Judge erred in
failing to give any or any propey
directiong to the asseszors on the
gquestion whether the Appellant had
the requisite intent to commit the
sald offence,
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(E) The loarpod trial Judge erred in
failing to give any or any proper
directions to the assessors on The
question whether the Appellant had
a common intent in the pirosecution
of a common purpose, "

The Judge drew the aggessors' attontion to the
Tact that the first appellant alone had done the actual
killing but told them that they could algo found the 2nd
and the third appellants guilty "for being part of the
plan to kill her, by counselling or procuring accuged 1 to
kill her." No objection is taken to this part of the

summing-up, Reference, however is made to the second

?
¥
A,

appellantis statement where duriing the interview he gaid

"There was no plan but we talked of gtealing. ”

Thik, submits Counsel, called for a direction, as
to whether the intent of the apvellants, or of any of them,
fell short of that required for murder. We do not think the
sentence quoted here can be treated in isolation. The
gsecond appellant, in hig interview, went om to say how the
stealing wag to be done. He said, "I met Kobu near my house

-

and he said at the moment there is no harvesbting of cane.

Kill the old lady and take the sovereigns., "

It is clear from each appellant's statement that
the plan called Tor the killing of the deceaged prior to the
removal of the sovereigns, Her bullock wag to be tethered
at the place picked for the killing where she would have To
come to untether it, the first a _pellant was to kill her
while the other two waited ‘towards the creek to collect the
knife, clothes aund the sovereignsc

On that evidence any direction relating to larceny
or robbery would only have tended to confuge the issue. Ve,
therefore, reject the submission under that ground.

Under E above, Counsgel submits that directions
ought to have beecn given in the summing-up to satisfy the
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requirements of Section 22 of the Penal Code which
reads s-

"22. Vhen two or more pergons Torm a
common intention to nrosecute an
unlawful. purpoge in conjunction with
one another, and in the prosecution
of such purpose an offence iz committed
of such a nature that its commission
wag a probable consequence of The
prosecution of guch purpose, each of
them ig deemed to have committed the
offence, ¥

This Section would have relevance if +the purpose
of the joint venture wag something less than nmurder and
murder had occurred only as a probable regsult of that common
purpose, Nothing in the evidence here supported any comnon
intent to progecute such a purpoge. If statements given
to the police were accepted ags ftrue each appellant, ag the
trial Judge put it, was part of a plan to kill her'".
Fothing less. We are satisfied Tthat the directiong he gave
in relation to counselling and procuring and aiding and
abetting were correct and adequate and that no further
directions under Section 22 of the Penal Code were required.

The submigsion fails.,

The last ground which all counsel urged strongly
A

may conveniently be summarised as containing a two-pronged

criticism of the suvnming-up:

(a) that it Tfailed adeguately to deal
with the evidence relating to each
appellant separately; and

(b) that it failed sufficiently to draw
the assesgsors' attention to the
features supportive of the defence,
thus placing Tthe prosecution case in

an unduly favourable light.

2o
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. The case wndoubtedly disclosed several
e

L

unsatisfactory features and the learned trial judge no
douvubt showed hisg concern when he said in his sunning-up o=

"As you will have realised in epite of the
mass of evidence you have heard there is
almost no other evidence to prove
conclusively the involvement of the accused
except for thoge statements and the incident
relating to the gold sovereigns., No one saw
the killing, no one saw any of the accused
with a weapon in his hand near the scene, or
in any compromising situvation, No
bloodstained knife wag found, no knife that
could be said to have been the knife used,
no bloodstained clothing -~ other than that
of the deceaged herself, and no Tingerprints,
Ho one, but the person or persoils responsible,
knows the exact time and circumstances of
the killing. "

It was this perhaps which caused him bto deal with
what evidence there was with such metigulous care. He
told them at an early stage =~

i So in effect tle Crown case against

each accused depends to a very great extent

on his interview record, his charge and

caution statement, and the incident concerning
the alleged finding of the ten gold sovereigns. ™

Each agsesgor was provided with copies of the
statements made by each appellant.

The Judge tlien devoted a large part of his very
lengthy sumnming-up describing in detail how, according to
the prosecution evidence, each appellant was interviewed
and the allegations levelled against the police by each
appellant, He put before the assessors; the alibi of each
appellant in considerable detail and the evidence adduced
by the defence in support of each alibi, At the end of

(6

the summing-up he again summarised for the acsessors the
evidence relating to each appellant, both for and against.
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There is no sugsgestion anywhere that he gave any erroncous
direction with regard +to the burden ci» standard of proof,
He gaid :—

"An accused person doeg nov ever have
to prove hig innocence, or indeed
prove anything at all. Even on the
question of alibil, contrary to what
Crown Counsgel hag said, once the
gquesbtion of 21libi has been raised it
iz up to the Crown to negative it if
it can. The onus remains the same, ”

Reading the summing~up as a whole, therefore, we
are uwnable to find any substance in the submission that the
trial Judge's treatment of cach appellantts case separately
was in anyway at fault,

Ag for the unsatisfactory features of the prosecution
case Counsel for the Tirst appellant in his zround & listed
nine matters which, he sald, called for special comment. He,

however, conceded that the learned Judge did in his summing-up
draw the attention of the assescsors to every single one of

them. Counsel, however, went further to submit that ithe
unsatigfactory features were such that the Judge erred in
not exerciging his power to overrule the unanimous advice
tendered by the assessors. In our view he cannot be criticised,
in the present cage, for not exercising that power., As for

his court, we say no more than to repeat what it said in
Shiw Rattan v. R. (16 FIR 109) :-

"Though there were sgome unsatisfactory
features about the evidence for the
prosecution, the findings of fact in
the Supreme Court denended almost
entirely upon the credibility of bthe
witnesses, and, the assesgors having
been properly directed, the Court of
Appeal was not entitled to come to a
different counclusion, ¥
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There were two other grounds, one relating to
calling an additional witness and The other concerning
an attack on the character of a defence witness. The
additional witness was merely offered for crogs-—examination
and the question as to character was directed at a witness,
not at any of the appéllants, The grounds have no merit
and we digmise them without comment,

s

The appeal of ecach appellant is dismisged.

(5gd.) ¢.D. Speigcht
Vice President

(8gd.) G. Mishra
Judge of Appeal

(sgd.) M,E. Casey
Judge of Appeal




