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This is ~n appeal by Ganga Ram against conviction and 

sentence. He anci one Shi u Charc1n were tried in the Suprer.1e 

Court c omm2ncing on the 19th of Jul y , 1983 concluding on 

che 1st of September . The present appellant faced seven 

charges, one of perjury and six of uttering forged documcrits . 

Shiu Charan £c1ced six charges of forgery of the documents in 

question. Shiu Charan also lodged an appeal a~ainst 

conviction .mo ~entence but several r11onths ago he wrot.e to 

the court in the following terms : 

fl i wish to inform that lam withdrawing 
lllY appeal against sentence which was forwaraecl 
to your of f ice . 

After seeing the visiting justice Chief 
.•lagistrate t' ir . Gordon ~ford I was i nfornied thal 
t he first acc:u;;ccl Gc1nga l{am s/o SukhJ i !ms mode 
his apµeal . 

'L'l 1rough consultnciun by the vi.siting 
juslicc l ar:i willing to .:J\v.::li.L the oulco111c ot 
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Ganga Ram ' s appeal. So I can a l so be included 
in its judgment. 

If I am true in my in t erpretation I would 
be a lso cleared in the first Mr . Ganga Ram s/o 
Sukhai win his case as we were jointly charged . 

I hope that this applicat ion will be 
favourably considered . " 

It will be seen that although he withdrew his appeal 

against sentence, his appea l against conviction is still 

exLant . However, no steps were taken on hi s behalf to bring 

his appeal on for hearing , but h e was brought to court and 

heard the argument of counsel i n the present appeal . 

The various charges arose ou t of circumstances which 

re l ated to both accused persons . A mon ey- lender Peshra S ingh 

had l ent various sums of money t otalling some thousand s of 

dollars to Ganga Ram whom we will refer to as "the a ppe l l ant" . 

Repayments had fallen badly into a rrears and Peshra Singh took 

steps to enforce h i s remedies unde r the mortgage which secured 

the appellant 's debt , and had gone as far as to call for t enders 

to purchase the secured property . The appel lant then issued 

pr oceedings in the Supreme Cour t in its civil jurisdiction unde r 
number 96/ 8 2 (Suva) to have accounts ta~cn, and also moved for 

an interim injunct i on pending t rial tu restrain Peshra Singh 

from selling . I n support he swore affidavits which were filed 

in the Court . The criminal proceedings acose from the 

appellant ' s affida vi t s worn on the 10tn of Veoruary , 1982 . 

I n this he alleged t hat he had paid all current debts owed 

under t he mortgage and in particular he claimed six specific 

payments of sums varying be tween $500 - ~3,000 . ln support 

he annexed as exhibits six d o cuments purporting to be receipts, 

with dates between Fe brua r y 1977 a nd Jul y 1 98 1 witnessing 

receipt by Peshra Singh of the alleged 11ayments . Peshra 

Singh filed a counter a ffi da vi t denying any s uch payments 

a nd claiming the receipts were not signed l>y him . { e p resume 

t hat he or his solici to rs r eported the matler to the a uthoritie s -

hence the crimina l proceedlngs . 
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The Crown case was that these payments had neve r been 

made and that the receipts were forgeries written by Shiu 

Charan at the appel l ant ' s request - hence the forgery charges 

against him - and used by the appellant in support of his 

application for interim injunction - hence the perjury and 

uttering charges. 

The e v idence proffered by the prosecution fel l into 

three classes. First, there was evidence from Peshra Singh 

who denied that he had received these alleged payments. 

Secondly, there was the evidence of a number of police officers 

concerning confessional statements made by the two accused 

persons at the police station in the course of these investiga

tions . Thirdly, there was the evidence of two witnesses, Bhan 

Pratap and Tulsi Ram. Each of these men said that he had been 

approached by the appellant and had been asked to say that he 

had personally witnessed one or other of the payments . 

Bhan Pratap ' s e v idenc e was that at appellant's request 

he had writ ten a l etter seating that he had wi t nessed che 

payment of ~2 ,000 . 00 to Singh on t he 26th of May, 1980 and 

that letter, containing details of time and place of the 

alleged payment and of the issuing of a rece ipt had been 

given to the a ppellant. The letter was produced to Pratap 

in cross-examination and it clearly stated what has just been 

set out, but in e vidence he said that that statement was untrue 

and had been mad e by him at appellant ' s reques t because he was 

sorry for the appellant's financial o light . 

Tulsi Ram ' s evidence was similar. He too said that he 

had been asked by the appe llant to say that h e had witnessed 

the payment of $3 , 000 . 0U o n another occasion and on reque s t he 

went to the offi ce s of appellant ' s solicitors in May 1982 a nd 

s rok e to a clerk there and told him what appellant had asked 

him to s a y concern ing t his paymen t . As with the previous 

witne s s i,l t the trial he said that he had made t hat statemen t 

but it was un t rue ; that he had 3greed to s ay so beca u se 

appellant' s son was a fri end of h i s and he wa s concerned t ha t 

the fan1ily 111iglit i usc the i r l and . 
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lt seems clear that the actions of these two witnesses 

took place some time in 1982 after Kermode J . had indicated 

his willingness to grant an interim injunction restraining 

sale but the terms of that preliminary order were only interim 

and it is obvious tha t in the ordinary course of civil proceed

ings the main action could be expected to come on for hearing 

at a later date. The clear inference is that the requests by 

the appellant (if they did in fact take place) were for the 

purpose of procuring supporting evidence from these two men 

to confirm his claims in the main action to the effect that 

payments had been made. 

At the criminal trial the volunta riness o f the a lleged 

confessions to the police by the t wo accused persons was 

challenged . Quite early in the hearing there was a trial 

within a trial . After the Court had heard Peshra Singh, the 

police evidence and also the witnesses Bhan Pratar and Tulsi 

Ra m, the two accused persons, gave evidence . They said that 

they had each been interviewed at grea c leng t h and t h at 

initially they had maintained their innocence. Although Peshra 

S ingh had denied writing the receipts,appellant i n his evidence 

claimed that they were genuine and made by S ing h. He, and in 

his tur n Shiu Charan, each claimed that they had been subjeced 

to assaults at the hands of the police off i ce rs pa rt way through 

their interviews a nd had then made false confe ssions out of fear 

of furthe r violence . 

The learned trial Judge said that he to ta lly d isbelieved 

t heir claims and he admitted the statements . 

The trial then resumed. At the close of t he Crown case 

each accused elected not to give evidence but m~d e an unsworn 

s tatement from the dock to the same effect as his earlier 

evi dence. After the learned Judge ' s summing up, the three 

assess o r s returned their opinions nnd were una nimous in holding 

each accused to be guilty of all charge s . The J udg e convic t ed 

them a nd in due course sentenced this appellan t t o three y ears 

illl}J l:"i SOllfllC llt. 
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In the present appeal there are a numbe r of grounds 

advanced . 

/1, () 

Ground 1 relates t o an objection taken at the commencement 

of the trial to one of the assessors . Grounds 2, 3, 4 and 5 
c oncern the admission of the confessional statements . Ground 6 

was on the question of proof in respect of individual charges. 

Ground 7 alleged misdirection by the trial Judge for not 

treating Bhan Pratap a nd Tulsi Ram as accomplices and failing 

to give the recognized warnings appropriate t o such circumstances. 

Ground 8 was an appeal against sentence . 

GROUND 1 -

On the opening day of the trial, a nd before the assessors 

had been sworn in, counsel for each accused objected to one of 

the assessors as being a person who would not or might not be 

impartial, on the grounds that the gentleman concerned was an 

ex-police officer and hence his i nclination would be to favour 

the prosecution. Mr . Thorley, on behalf of the Crown , sought 

and was granted an adjournment to the following day so that he 

coula consider this objection . 

On the f ollowing day the objeccions were renewed and !·Ir . 

Thorley indicated that in the Crown ' s view it might be preferable 

to replace the assessor . The l earn ed Judge asked the assessor 

some questions . He acknowledged that he had once been a police 

officer and had also sometimes acted as a prosecutor . He claimed, 

however, he did no t have any feelings adverse to the a ccused 

persons or any views whicl1 woul d affecL his performanc e of hi s 

duty as an assessor . The lea rned Judge ruled that as the assessor 

was not exempted from service and as he had n o personal connec

tions with either accused and had not e videnced any sign of 

prejudice in the matter, the objection was overruled and the 

trial proceeded . 

Mr . Koya ' s submission is Lhat without making ony personal 

reflection upon the assessor, the known facts would g ive a n 

impression Lo the public ,llld in parllculni- tu the aprel lanL and 
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his family that he was pu t on tri a l before a tribunal which 

migh t be preju<liced against him . There is no provi sion in 

Fiji law for a challenge as s uch to a ssessors but the re is 

no d oubt t hat under section 3(3) of the Criminal Procedure 

Code (Cap 21) the Court may exercise , in cases not otherwise 

provided f or, the j uri sdic tion in procedural matters o bse rved 

by the High Court in England . The position of an as se ssor, 

although no t identica l, is akin to tha t of a juror in the 

English jurisdiction, and the re, as elsewhe re, a juror may 

~e challe nged e ither peremptorily or for c a use . Cons istent l y 

with this it has been the practice in Fiji to r ecogni ze that 

counsel for the parties, both prosecution and defence, have 

the right to object p rior to t he opening of a case to one or 

mor e of the proposed assessors whose names will, in a ccordanc e 

with court pract ice , have been furnished to counsel prior to 

trial . The existence of t his practice of entertaining object ions 

before trial was r ecognized by this Court i n Iliesa (1970) 16 

F. L. R. 84 . With due respect to the l earned J udge who delivered 

t ha t j udgment we think the mat ter is overst a ted when it says 

11 
• • • • n o person to whom couns el has ob jected 
is appoinced as assessor" 

The merits of a challen ge to a juror for cause are always 

examined and the court has a d i scre ti o n to a llow or re j ect . To 

hold otherwise would be to encourage obstructive and frivolous 

ob j ections - so it sltould be with assessors . 

Plainly, in the presen t ca se , particularl y in view of 

the ove rnight postponement it would have been possible to provide 

some "stand by" assessors from the gazetted list in the event 

that the Judge <leci<led to exercise this power . The objection 

to the proposed assessor was made r esponsibl y , both ns to the 

person and as to timing . A substitute assessor could convenienl ly 

have been uppointcd, and as is mentioned in Ar chbold (41st 

edition) ~lt para . L~-16 a chal l enge " propter affcctum" is a V;J lid 

ground for challenge for cause , whelher it be for aclual or 

merely presumed parliaHly . 111 view of t he ollltudc taken by Lhc 
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Crown it would not have been surpri s ing if the Judge had indeed, 

as a matter of additional caution, decided to substitute another 

assessor . That might have been the prefe r able course . But that 

is not to say what we think that the refusal to do so has led to 

a miscarr iage of justice . It was a matter of discreti on and 

there is nothing before us to suggest that this discretion was 

not exerc ised in acc ordance with appropriate principles . 

Before closing on this topic we ~tntion , as a matter of 

interest , that there are two decisions of the Court of Appeal 

of New Zealand - Papadopoulos (No . 2) U97~ l NZLR 629 and 

Bradley (unreported) - U4th of April, 1981 . C.A. 275/80) 
where attempt s to upset verdicts on appeal have been unsuccess

ful in cases where the complaint was made after trial. Different 

considerations apply in .ew Zea l and of course because there there 

is a right of challenge - which had not been exercised. However , 

the Court of Appeal there said that there was no reasonable 

ground for suspecting bias on the part of a juror who in one of 

the cases, was the superior officer of an analyse who was a 
witness, an<l in the other case was an ex-policeman . In respect 

of the latter it was said there wa s no reasonable bas i s for 

suspecting that the verdict was i mproperly influenced by reason 

of the background of t he ex-policeman juror . Those cases diffe r 

f rom Hood (1963) l W. L . R. 773; and Box ( 1 964) 1 QB 430 where the 

jurors had knowledge o[ the accuse<ls ' previous convictions and 

similar matters . The practice of enterlaining objections to 

assessors i s a recognized one, but nothing should be done co 

encourage frivolous objections; nor in cases such as the present 

should it be said t hat appre hension on Jenerolized g rounds such 

as those advanced should always disqualify . Each case should 

be treated o n its merit s and we see no g round to in~erfere on 

this basis . 

GR0UNOS 2 TO 5 

These <:111 relate Lo Lhe admission , afLer Lhe Lrial within 

,J tria l, oi Lhc a lleged confessional sLnlern0nts . lL wi ll be 



remembered Lhat there are two matters each of which requires 

consideration in this area . First, it must be established 

affirmatively by the Crown beyond reasonable doubt that the 

statements were voluntary in the sense that they were not 

procured by improper practices such as the use of force, 

threats of prejudice or inducement by offer of some advantage -

what has been picturesquely described as "the f l attery of hope 

or the tyranny of fear" . I bra him v . R. ( 1914) AC 599 . DPP v . 

Ping Lin (1976) AC 574 . Seco~~!l even if such voluntariness 

is established there is also need to consider whether the more 

general ground of unfairness exists in the way in which the 

rt.3 

police behaved, perhaps by breach of the Judges Rules falling 

short of overbearing the will, by trickery or by unfair treatment . 

Regina v . Sang (1980) AC 402, 436@ C - E. This is a matter of 

overriding discretion and one cannot specifically categorize the 

matters which might be taken into account . 

A useful collection of authorities and a precise statement 

of the underlying philosophy in this matter can be found in the 
judgment of the New Zealand Court of Appeal delivered by Cooke J . 

in R. v . Horsfall (1981) lNZLR 116 . The following passage 

commencing at p . 121 may be found to repay study 

II Clearly the law of New Zealand is that there 
are two broad grounds on which in a criminal trial 
a confession obtained by the police from the accused 
may be ruled out by the trial Judge . One is that 
the Crown has not proved the statement to be voluntary; 
this ground is subject to the provisions of seccion 20 
of the Evidence Act 1908 and need not be discussed 
further here . But in addition the Judge has a 
discretion to refuse to admit in evidence a statement 
which has been obtained unfairly . As in many other 
branches of the law, the requirements of fairness 
cannot be captured in a rigid code; " .. . unfairness 
to the accused is not susceptibl e of close definition". 
(King v . The Queen (1969) 1 AC 304, 319; (1968) 2 All 
~R 610 , 617, µer Lor<l Hodson delivering the judgment 
of the Privy Council) . 

It is elcmenlary thal the Judges' Rules are 
not 1·ules of law, nor to be applied in any strict 
way in <lisr-egc1rd of their spit"it . But they are 
guides to n1..1Llers bearing on fa irness nnd breaches 
of the111 -.1 t·e not 1 ightly condoned . In this Cou1·t 
in Lhe [irsl o f Lhe cases about to be cited Turner J . 
citt.!d with uppt·ov;il i ln Au~Lralia11 dic tum Lhut proof 



9 . 

of a breach does not throw any burden on the 
Crown of showing some affirmative reason why 
the statemen t should be admitted . On the 
other hand McCarthy J . accepted that a depar
ture from the standard of conduct aimed at by 
the Rules goes a long way towards establishing 
that admissions have been unfairly obtained 
and having them excluded . The present case 
does not call for a pronouncement on onus . 
Indeed we are disposed to think that it 
would seldom be helpful to approach this 
discretionary question in that way. 

What is clear is that the law has been 
repeatedly stated by this Court to the effect 
that the jurisdiction to exclude confessions 
arises on two broad grounds and that the 
Judges' Rules are relevant to the second. 
It is enough to refer to R . v. Convery (1968 ) 
NZLR 426 passim; Naniseni v . The Queen (1971) 
NZLR 269, 270 - 2 71; k . v. Hart l ey (1978) 
2 NZLR 199, 218 - 219; R . v. Rogers ( 1979) 
1 NZLR 307, 312 - 316. In Aus~ralia also it 
is well settled that there is a discretion 
to exclude a voluntary admiss ion if it has 
been obtained unfairly. Full recent discussions 
can be found in the judgments in Collins v . The 
Queen (1980) 31 ALR 257 . The law of England i s 
the same in principl e . It is t rue that in R . v . 
Prager (1972) 1 All ER 1114, 1118 ; (1972) 1 WLR 
260, 265 - 266, there is a passage in the Court 
of Appeal ' s judgment indicating that ultimately 
all turns on the Judge's decision on voluntariness. 
But this does not appear to be in accord with 
the general trend of the English authorities . 
And in R . v . San' (1980) AC 402 ; (1979) 2 Al l ER 
1222 the House o Lords have recognised that , 
with regard to evidence obtained from the accused 
after commission of the offence, a Judge has a 
discretion to refuse to admit relevant admissible 
evidence on the ground that it was obtained by 
improper or unfair means. The question before 
the House did not require detai led consideration 
of the role of the trial J udge in that field, but 
the formal .::inswer of their Lordships to the question 
before them, an answer which Lord Di plock states 
to have been s uggested by Viscount Dilhorne and 
which is set ou t in Lord Diplock ' s speech at p . 
437; 1231, ~ecognises the discretion in express 
terms . " 

That statement of the principles followed in England, 

Australia and New Zealand applies equally in Fiji. 
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We think it necessary to say however that the existence 

of two mat ters requiring consideration should not e ncourage 

the belief that consideration of the general discretion calls 

for duplication of matters already disposed of under the 

question of voluntariness. Quest i ons of an accused bein g 

overborne by police bul lying wil l primarily and more clearl y 

be dealt with on a submission on voluntariness and where a 

conclusion has been reach ed beyond reasonable doubt that the 

suspect ' s resistance to questioning has not been undermined by 

oppressive behaviour , t h e r e seems litt l e justification for 

reventilating that sort of ground on a discretion s u bmission. 

Grounds 2 and 3 wer e argued together and in support Mr. 

Kaya submitted that the onu s of proving voluntariness had not 

been discharged . In the written notice these g rounds were 

i temized with some particularity, amounting at times to 

repetition . In submissions a number of these were argued together 

a nd we propose to treat them similarly . 

The first submission was that in giving his ruling the 

learned trial Judge said that there was a wide discrepancy 

between the evidence on each side, and obvious ly either the 

poli c e witnesses or the two accused had committed perjury . 

The police evidence was that this appellant in particular 

had been questioned at great length for many hours and had 

steadfastly maintained that the receipts were genui n e and that 

the money had been paid; but when the witness Bhan Pratap was 

brought in and confronted the appellant, and said that the 

relevant payment had not been made, the appellant's deni a ls 

collapsed and he made a clean breast of the matter . 

The appellant in his evidence denied that Bha n Pratap 

had said this at the police station, and he sal<l that t.:he 

only reason for hi s confession towards the e nd of his 

interview was that the po l ice had at t.:hat time become 

exasperated wi th him , an<.1 had beaten him severely .:1nd made 

Lhrcats of more viol e nce . 
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AlLnougii lL is not relevant to Lhe prcsenL ,ipµcnl 

Shiu Clrn nrn gave simi l a r evidence concerning his confess i on . 

l n <liscu::.sing Lhis conflict the l earned Juuge said that it 

wc'.Js dif ficult to make a conclusion on de1neanour n l one and 

that he looked for extrinsic e vidence . In particular, he 
analysed claims made by each accused that Lhey were strangers 

to each o ther, and from evidence before him which could not 

be challenged he concluded t hat that wa s quite untrue. He 

then went on to say 

II I am sa tisfied that Accused No . 2 is 
del iberatel y not telling the truth on this 
issue and that in his evide nce Ac cused No . 
1 was a lso not telling the truth . Obviously 
this is not onl y a ]ie , but, a concerted lie 
and des igned by the two accused to supporc 
each others position on the main tri al. I 
nm able t o say that persons who are prepa red 
to dece ive this Court to that extent are not 
credible witnesses a nd anything they may say 
cannot be acce pted unless it is subjec ted co 
the c l osest scrutiny . " 

The learned Judge t hen reci ted factor s wh ich he said 

he took into account : 

" ( J ) 

( 2 ) 

( 3) 

( 4) 

( 5) 

that both accused have been shown to be 
untruthful on a malcrial poin t; 

that their demeanour in the witness box 
genera lly was unconvincing ; 

that the injury sustained by Accused 
l could have been as a result of Jn 
accia~nt af ter h is re lea se on b~il ; 

,, 
.. o . 

that no cor.1plaint s were made f ollowi ng 
these assaults; 

tba t iL is most u11likel y t.hal Llic police 
would lu1ve either the enci:-gy or- Lite s kill 
to f.1bricate the slaler.ienLs in L11~ nope 
that t hey would be !:>igned by the nccuscd . 

1 am satisficu that it is righL to reject 
enLircly the evidence o[ lhe lwo accusl..'.d . 

It fo ll ows Llwt 1 n1n sali sficd Lli.-1l nn 
irrebularily attended u 1>on the u 1:d11g o l lhe 
s t.1tC'r11enls Lhat they wc r • ruade vo lu11L.11·ily . 
I .1drn iL lht•111 in c vid ~nct: :1L tlii~ LrLtl . " 

/1,£ 
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Mr . Koya ' s complaint , indeed his major complaint , on these 

grounds is that a rejection of the evidence of the appellant 

(and of the other accused) did not necessarily mean that the 

opposing view of voluntariness had been established beyond 

reasonable doubt . tJe acc ept the proposition made by Mr . Koy a 

that in some circumstances, particularly when a number of 

matters are in issue , the rejection of the evidence of, say, 

a defendant , does not necessarily mean that his opponent has 

discharged the onus of proof in respect of a ll the matters 

which he has to make out . But it will depend on the circum

stances in the particular case and the scope of the issue in 

question . We t hink Mr. Gates ' s reply is valid, namely that 

here the l earned Judge had already in his r uling correctly 

recited the onus and the standard to which voluntariness must 

be proved; he had discussed the conflicting , indeed the 

diametrical ly opposed evidence on this narrow topic of compul

sion by ill-treatment ; and in the contex t o[ the mat t er 

engaging his attention the total rejection of one side of 

the evidence established the a cceptance of the other; a nd it 

is clear that that is what the Judge was doing in the last 

two short paragraphs of the passages quoted above. In particu l ar, 

he had quoted that the accu sed were untruthful, that their 

demeanour was unconvincing, that no comp lain t had ever been 

made to anybody about alleged injuries an<l further that there 

was detail in the statement which the police could no t have 

fabricated . It is acknowl edged that the Judge erred in 

referring to an injury to accused no. 1 instead of accused 

no . 2 but this does not affect our view that there was ample 

material for totally rejecting the appellant's version . Given 

that rejection the acceptance of this as a non-offending 

interview was the only view open . 

It was strong l y argueu by 1iL Koya that the change of 

sto ry by the appellant was only explicable on the basis that 

something fresh had intervened - namely police brutality -

but that overlooks the confrontation e vidence when Bhan Pratap , 

in c1ppcllant ' s presence, Jenouncecl him . Hor is the pr.:.iclice 

of confrontcJtion , p1-o videc..l it is d o n e f.:ii ,1-y ,1nd not 
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oppressively, disapproved of by this cou·rt, as Mr . Koya 

would have us hold . 

Another argument advanced on this ground was that in 

accordance with the Judges ' Rules interrogation should not 

continue in respe c t of a man who has asked for a solicitor 

to be present; the appellant claimed in his evidence that 

he had so asked and had been refused . The simple answer 

of course i s that this c l aim was denied by the police 

witnesses and again the d isbe l ief by the Judge of the 

appellant removes this objec tion . 

Alternatively , Mr. Ke ya s u bmi t ted that although a 

conclusion may have been reached o n voluntariness, the 

learned Judge should have exer c i sed his discretion aga inst 

admission, on the basis of unfair practice . Again, we can 

see no ground to accept this submission t hat there was 

material demonstrating u n f airness. The principal matter 

advanced was that this was a v ery long interview. But the 

Judge appears to have acce pted the claim by the police that 

the re was no duress . It wil l be observed that there were a 

number of break s during the period , when the suspect was 

offered r efreshment and food , and that it was claimed he was 

no t in distress . In parting with this topic it could perhaps 

be noted that this was indeed a very long interview, wi t h 

continual denials for many hours , and it seems there should 

be some point during such proceedings when it becomes 

apparent tha t f urther questioning is fruitless and that may 

lead to a valid suggestion of oppression, but 111 this case 

that conclusion was rejected by the fact finding tribunal. 

The final issu e on this topic is contained in ground 

5 . It relates to the wording used by the Judge when he made 

his ruling. This has already been recited in the first of 

the two passages quoted above . Mr . Koya's point is that 

not only did the Judge say that the accused were lying but 

they were lloi. ng so to support each other 11 0n the mai n cr.ial ", 

o nd that persons who are prepared to decei v e c1 cou1~c may 
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"find that anything they may say cannot 
be accepted unless it is suojected to 
the closest scrutiny. " 

The claim made is that these remarks would indicate that the 

Judge had predetermined that this man would not be capable 

of telling the truth at any part of the trial and would give 

the impression of a Judge who made u p his mind too soon . 

Mr . Gates referred us to Tu rner v . Allison (1971) NZLR 

833@ 848 where Turner J . (as he then was) cited with approval 

a passage from an earl ier unreported Court of Appeal case of 

Griffin & Sons Ltd v. Judge Ar~ner and anor . in which the 

subject of bias, had been considered . 

It reads 

" Something more was necessary than the 
mere express ion of a preconceived opinion 
(though in that case the preconceived 
opinion had been a fairly definite one); 
it must appear that the tribunal intends 
to adhere to the point of view which has 
been expressed , uninfluenced by further 
evidence or argument addressed to it. " 

It is of the nature of the ruling which a t r ial Judge 

must give in many trials within trials that a decision will 

be reached on an accused person ' s credibility, and that 

decision must be pronounced . 

In so doing care must be taken to limit the finding to 

the matters in issue at the voi r dire . 

~Ir . Koya ' s complaint is that in the passage quoted above 

the l earned trial Judge went further and made observations 

which c o uld be taken as saying that the accused would not be 
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believed in any lacer evidence , and he s ubmits that this 

1nay _have influenced them in their subsequent election not 

to give evidence. There is nothing before us to say that 

this in fact was the operative reason for the decision they 

took but nevertheless the point is well made . Accordingly, 

we wish to say that it has always been thought desirable 

that findings adverse to an accused person , if they must be 

pronounced during the course of a trial, should be as 

economically worded as possible; sometimes i t is prefer able 

merely to make the ruling and then to give reasons for the 

same at the conclusion of the trial. 

In a number of cases on judicial bias, emphasis has 

been placed on the fact that , not only is it necessary that 

there should not be a likelihood of bias, but also one must 

avoid a reasonable suspicion of i t . The history of this 

development and a hel pful discussion of relevant authorities 

are t o be found in the judgment of Ma hon J . in Police v. 

Pereira (1977) 1 ~ZLR 547 . 

However in the trial within a trial situation in criminal 

cases, it is sometimes inevitabl e that a Judge will be obliged 

to take an adverse view of the accused person ' s credibility at 

a stage part-way through a trial; the p~onouncement of his 

ruling will, of necessity, disclose that fact . Hence the need 

for particular restraint at that stage . This is especially so 

in the assessor system as it prevails in this country, for the 

Judge is parl of, indeed may be the ul timate , fact-finding 

tribunal . 

On the other hand it must be pointed out that in this 

case there is no indication of any pre judice emanating from 

che Judge in his summing-up, wh ich was r estrained and even

handed . Nor could the assessors who were unanimous in their 

opinions have been in any way a ffected by the preliminary 

rronouncen1ents on credibility for they were of course excluded 

[rom t he tricil within a trial. 
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But a susplcLon must rema in that the accused persons 

sensed that they were faced wich a tribunal which would not 

accept any evidence they mighc give, a nd may h a ve elected 

not to give sworn evidence, which might, for all we know, 

have changed the vi ews taken by the assessors . We think 

alone, of the various grounds put forward in r e lation to 

the admission of the c onfes sional statements, t his factor 

may have so influenced t he s u bsequent proceedings as to 

lead to the conclusion that there was a miscarriage of 

justice . On this ground the appeal must be a llowed . 

Ground number 6 was worded very briefly a nd not enlarged 

upon i n submissions . It was a complaint that the trial Judge 

did not direct that the falsity of each receipt had to be 

separately proved beyond reasonabl e doubt . Examinat ion of 

the summing-up shows tha t t here is no foundation for thi s 

submission . The Judge gave full and p roper directions about 

separa te con sideration of ea c h charge and of their c onsti tuent 

parts . Indeed he l eaned fa voura bly towards the defence case 

when he s aid that i f the assessors formed the opinion that one 

of the six r eceipts was genuine they were all likely to be 
genuine . We say no more on t his point . 

In Ground number 7 it was submict ed tha t the Judge 

erred in not treat ing the evidence of Bhan Pra tap and 

Tul si l{am as tha t of accomplices, and fai l ed to give the 

recognized warning on t he need f or corroboration in such 

cases . In t he summing-up the J udge dealt with t heir e vidence 

as follows :-

'' Now Bhan Pratap under cross-examination 
put forward the expl a nation that he believed 
Ga nga i-!arn ' s tnle abou t tne ~-;2,000 . 00 . Whe n he 
signed the l etter which contained obviou s false
hood he did n ot rea l ise that the ma tt e r would 
r e ach the courts . He said th;:it lie would not 
be prepared to have lied on oath about such a 
rnaLtc r . Tne point must be made gentlemen , that 
this 1vitnc~s l>y his own acJn1 i ss i on llad been 
prepared to tell 1Le5 o n beha l f of Ganga Rc:im , 
therefore you rnu5L scruL Lni zc l1is c vi ucncc in 
Lhe Court ~iven umler oalh ,trni be 5alisficd 
\Jl!DL he now s.iys i s Lhc L i-ulh IJcfo n .~ yo u ,1cccpL 
his evLdence . 
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Tulsi Ram had a very similar tale to tell 
about che $3,000 . 00 said to have been paid in 
1981 . He went so far as to go to the office 
of a firm of solicitors and tell a clerk there 
a lie about this mo ney . He did not sign any 
written statement . His position is somewhat 
similar to that of Bhan Pratap and you have 
to decide gentlemen if he can be presently 
relied upon as a witness of truth . If you 
accep t the evidence of Bhan Pratap and Tulsi 
Ram it must support the view that these two 
particular payments were not in fact made by 
Ganga Ram . " 

In brief, the Judge said that, because these men admitted 

they had been prepared to tel l lies on behalf of Ganga Ram, 

their evidence should be scrutinized and that the assessors 

would have to decide whether these witnesses could be relied 

upon as witnesses of truth. If they were not witnesses in 

respect of whom a warning was required then this was an adequate 

comment. If they were, then it fell far short of putting the 

assessors on guard of the peril of trusting their evidence. 

Now the qu~stion arising on this ground is whether such 

a warning wa s required . There have been a number of cases in 

recent years in which courts of the highest auchority have 

consi<lered in what circumstances the "accomplice" warning 

should be given . For some years the leading case has been 

Davies v . DPP (1954) AC 378 . Next were R. v. Prater (1960), 

44 Cr . Apµ . R. 83 and DPP v . Kilbour,w; (1973) AC 729; more 

recently R. v . Whitaker (1976), 63 Cr . App. R . 193 and R. v . 
Beck, (1982) 74 Cr. App . R. 221 . 

Davies case defined three categories of persons in 

n~spcct of whom such a warning is required, namely : 

( D ) 

( b) 

persons who were parties to the offence, 

persons who were receivers in respect of 

the prosecution of the thief, and 

/12-
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persons who were parties to offences s i mi l ar 

to the offence charged, e vidence of which had 

been admi tted for one of the r e cognize d 

purposes eg . proving system , or intent , or 

-neg-a ting accident or mistake . 

That case also restated the rule that it is for the 

Judge to rule whether there is evidence that a witness may 

be an accomplice, and if there is such evidence, it is for 

the jury to find whether he is indeed an acornplice . In such 

cases the warning must be given, and failure to do so will lead 

to the conviction being quashed even if there was corroboration, 

excep t for cases where the proviso can be invoked - which will 

be rare . The Court further hel d that there should be no further 

extension of the categories , although submissions were made by 

the Crown that a warning might also be desirable with " tainted" 

witnesses (p . 390) . 

Be for e l ega l principles are d iscussed further in the 

context of the present case it is desirable to examine the 

actions of Bhan Pratap and Tulsi Ram. 

It wi ll be seen that their expressions of willingness 

to support the appel lant 's claim concerning payments were made 

after t he appe llant ' s affidavit had been filed in the interim 

injunctions proc eedings; hence they would not come under the 

first category of the Davies classification . 

The c i v i l litigation was continuing . It is clear that , 

but for the in t ervention of the police inves tiga tion , presumably 

on c omp l a int from Mr. Singh, the main hearing of the action 

would have take n place some time after May 1982 . It is equ a lly 

clear that the appe llan t was prepa ring his case and lrnd his 

so l icitors e ngaged on that work . It was obviously for the 

purpose of obtaining evidence for the main c ivil trial that 

173 

the appellc:rnt was atternpt ing to suborn per jured e v idenc e from 

Pratap .:rnd Ram . Indeed reference to Pr.:itap and l<.a m h .. 1ving 

al l egedly been present on the occasion of two µayH:cnls h,t d al ready 
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bee n deposed to by the appe llant in his February affidavit , 

suggesting that there may already have been contact by hira 

with chose two potential witnesses . However that may be, the 

Courc proper l y admitted evi dence t hat the appellant was 

invoking support for his earlier affidavi t statemenc : i . e . 

he was conspiring with others for further per jury to be 

committed . Pratap and Ram in their e vidence made it quite 

clear that they had agreed to support the appellant with 

statements, if not with actual evi dence, that t hey knew were 

untrue : that evidence must have rendered them l iable to be 

c harged with conspiracy with the appel lant to commit perjury 

or some s imi l ar offence . And that cle arly brings them withi n 

the third category of the Davies class ifications, a nd hence 

the accomplice warning was required . 

Before leaving this topic , we recor d chat Hr . ~oya 

in par t relied upon a submission that corroboration was 

required because these witnesses " may reasonably be regarded 

as having a purpose of their own to serve" . This phraseology 
is taken from a propos ition i n para . 142S(a) of Archbold 

(40th Edition) that the c lass of persons whose evidence calls 

for corr oboration has been ex tended to include witnesses so 

described . 

~e mere l y wish to say that this suggested excension , 

based as it is on the dec ision in Prater (supra), has been 

the subject of subs tantial criticism in chc cases of Wh itaker 

;:ma Beck (supra) : it is noteworthy th<1t the relevant passage 

in Archbol d supporting the proposi~ion has been omitted from 

the 41st l:.dition - presumably because of Lile criticism in 

Beck . 

The state of judicia l authori~y now is that there is 

no need for the warning in cases of "persons with a purpose 

of t hei r ot-.n". The authority of Davies remains unimpaired . 

l t is ti·ue tlw t t he re was othe t· ev itlencc• as Lo the 

L1l si t:y ui: Lite re~eipls . ln Lhe iii-st place ll1en,: \vas l'csllra 

'.) ingh anc.l :--<.:com.lly there w<1s Ll1e cunfe::,!:>H>1wl !:>lalemenL Lo 
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the police acknowl eciging the same . ln some r are ca ses the 

p r o v iso is applied to excuse a fa ilure t o give the appropriate 

warning , but that is rare and only in cases where there is 

overwhelming and undis~uted evi<lence . That is not the position 

here. One cannot speculate as to which of the witnesses were 

accepted and which witnesses were doubted by the assessors . 

As the learned trial J udge said in his summing up, mon ey l e nders 

are , generally speaking , unpopular and for all we know the 

assessors may not have accepted Peshra Singh ' s evide nce sta nding 

alone . Also as mentioned by the J udge, there were disquie ting 

features about the po lice conduct and that too may not have 

been to tally persuasive to the assessor s . For all one knows 

the acceptance of the evidence of Bhan pratap and Tulsi Ram may 

have been crucial in tipping the scales against the appellant . 

In the absence of the re~uisite warning by the Court we cannot 

say that the assessors would inevitably have come to the same 

conclusion . 

There is a further subsidiary point . In the Fiji Penal 

Code , (Cap 17) as in most others, a conviction for perjury cannot 

be entered on the evidence of one witness alone (Sect ion 124) , 

a n d it is necessary in a tr ial where there are a variety of 

witnesses, for a summing up t o point out tha t a conviction cannot 

be returned unless ther ~ is credible evidenc e from more than one sour 

Such a warning wa s not given here and t h is too migh t be r egarded 

as an omission , but the point has little relevance, because 

although on this narrow issue t h e convict ion fo r perjury could 

not sland , ti1e same rul e doe s not apply in respect of forgery 

or uLLering . 

ln view of the fact that Court is obliged to quash the 

conviction of cne a~pellaot and order a new tria l the yueslion 

of Lhe appeal agair1st sente nc e doe s not fa l l fo r consideration 

but we nole that Mr . Gates for the Crown conceded that in all 

the ci.rcur,1s tances, t hree yea r s imprisonn,ent was a severe 

se11te(lce . 
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It is now necessary to give consideration to the 

position of the other accused person Shiu Charan whose 

appeal against conviction sti ll l ies in the court . We 

have found it appropriate to uphold the appeal by Ganga 

Ram primarily on the basis of the failure to give a 

warning in respect of the two witnesses whom we class 

as accomplices, but also because of the possibility 

that miscarriage flowed from the voir dire pronouncement. 

Now an examination of the record shows that the 

evidence of these two witnesses did not tell against 

Charan . There is no suggestion that there was any 

contact be tween them a nd him. Strictly speaking Charan ' s 

conviction depended solely on the evidence of Singh and 

of the police concerning his confessional statement . 

One of the successful grounds whi c h has favoured Ganga 

Ram does not apply to Shiu Charan . Even if that was 

the only basis for allowing Ganga Ram ' s appeal it would 

have seemed unfair that he should be retried on the 

question of whether or not he utterPd false documents, 

in which enquiry the crucia l issue would again be whether 

they were inoeed false , g iving him the O?portunity of 

being acquitted on thac score. Yet the conviction of 

Charan for forging the same documents would stand with 

his consequent imprisonment . 

However we also have upheld one of the submissions 

on the voir dire proceedings and its effect on the 

subseguenc part of the trial . This is equally applicable 

to the case of Shiu Charan and we propose to have his 

outstanding appea l listed, and subject to anything the 

Crown may subr.1i t, to order a joint ret ria 1 £or the 

two men . 

/?£ 
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In view of this , there is to be n o pu blication in 

the press o r elsewhere of the contents or import of 

the alleg~d confessional statements of either man . 

. . . . . . . . . . . . . . . - . . . . . . . . . . 
Vice- President 

Judge of Appeal 

. . . . . . . . . . . . . . . . . . . . . . . . . . 
Judge of Appeal 
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