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The a ppellant was c onvicted on 9th November , 
1983 by the Supreme Court , Lautoka of setting f ire to 

' crops contr~ry to section 319 of the Penal Code and 
sentenced to 18 months ' i mprisonment . 

He appeals against his conviction and 

sentence. 

The evidence before the court was bri ef . 
Kapoor Singh, a Tavua cs ne farmer, had on 2nd November, 

1982, part of llis cane crop burnt after which he err.ployed 
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two Fijians r1:aika and Via tisoni who , with Kapoor Siner~ ' s 
son Resham Singh, kept a watch on his canefields every 
night . 

At about 7 p.m. on the night of 4th HoveI!'.l.ber , 
1982, according to the prosecution evidence , they saw a 
man setti ng fire to dry l eaves inside the canefield, 
gave chase and caught him. The appel lant was that man . 
He said he had made a mistake and pleaded with them to 
l e t h i m go . He was talren first to Kapoor Singh's house 
and, l ater , to the police s tation. 

According to the a ppellant, he had just arrived 
back from Ba tovm where he had been drinking with friends 
and was wal king home when the two Fijians dragged him 
from the t rack into the f ield and accused him of s etting 

fire to the standing cane . He had made no confession of 
any kind . Alternat ively, the defence suggested that the 
appellant was incapable , owi ng to drink , of forming the 

intent necessary for this offence . 

The three assessors advised the Judge unanimously 
that the accused was guilty. 

The first ground c omplains of the absence , in 
the Learned Judge ' s swr.mi.ng-up , of directions on the 
i ssue of drunkenness . Whether counsel dealt with it in 
t heir addresses i s not clear from the record. The que s t i cn , 
however , remains whether there was in t he evidence material 
v;hich vrnuld require the defence of drunkenness to be left 

to the assessors . 

The r ecord of the trial does not indicate any 
serious suggestion of drunkem1ess as a l egal defence . 
Kapoor Si ngh to whom the appellant was taken immedi ately 

after he had been caught said in examination- in- chief , 

"Accused appeared to be drunk". Ho question relating to 
this was put to him by defence counsel in cr oss- ex::uni natic-n . 
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Resham Sin,::;h in examination- in- chief said, ".Accused 

was slightly drunk" . The only answer extrac ted f rom 

h im in cross- examination was , "Accused looked a bit 

drunk but not very drunk". Gyan Singh, a comparatively 
independent witness who also saw t he accused at Kapoor 

Singh ' s house seemed to have been asked no question a t 

all on this issue . Uor was Dr. Sood v,ho examined the 

a ccused a t 11 p . m. t he sam.e eve:.::.ing . '{iatisoni who had 

caught t he accused merely sa id , 11 .hccused said, ' Leave 

my hand; I am d::cunk . I r,rant to G;o ho.me ' 11 .. ~nd. l,:aika , 
11_~ccused was drunk. I do drink myself. Accused smel t 
liquor . hccused vvas not that drunk". 

In his ovm evidence the accused said to his 
counsel "At Seggu ' s house I met Bhowani Chand . I said 

I was bit drunk and drank water" . He Vlas asked no further 

question. In cross- examination he said that the barman a~ 

Ba .had warned him and his f riends that they would be 

travelling by ca r and t hat they were "a little drunk". 

Bhowani , called by the defen~e, said about the accused, 

"He Y,as drunk. He drank water", and again , "Accused rtas 
slightly staggering" . 

Against all t h is the accused's evidence relating 
to his main defence of a frame- up suggested a r emarkably 

clear recollection ofihe events of that evening. 

We accept learned Crown Counsel ' s s ubmission 
that a mere suggestion of having consumed liquor or being 

sliE;htly under the i nfluence of drink is not sufficient to 
raise the defence of drunkenness neeativing intent. Lord 

Devlin said in Lee Chun- Chuen v . The Queen ( 1962 3 ·.:tLR 

1461 at 1469) dealing with the defence of provocation 
said:-

" Vi'hat is essential is t:~at t h ere 
s hould be produced , e i ther from as much 
of the accused's evidence as i s ac ceptable 
or from the evitlei1ce of other witnesses 
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or from a reasonable combination of 
both, a credible narrative of events 
disclosing material that suggests 
provocation in law. If no such 
material is obtainable from the 
evidence, the jury_ cannot be invited 
to construct one . " 

The statement, in our view, applies vvi th equal 
force to the defence of drunkenness in law. Vie realise 
the difficulty often faced by Counsel in cases where the 

evidence necessary to raise an alternative defence would 
tend to v1ater down the effect of the evidence on the main 
defence and this may have been such a case . Be it as it 
may , we are satisfied that the Learned Judge was justifiec. 
in not putting the issue of drunkenness to the assessors . 
The ground is, therefore , disallowed. 

Ground 2 is:-

11 2. THAT the learned trial Judge did not 
adequately and. properly deal vvi th: -

(a) contradictions and inconsistencies 
in the evidence; 

(b) · effect of prior inconpistent 
statement; 

(c) divisibility of credibility. " 

Objection is tal~en to the follov,ing passage in 
the learned Judge's sunming- up :-

"It is for you to analyse the evidence 
and estimate the credibility of the 
witnesses who have 0 iven it . If a 
witness has given a compl etely 
different account on an earlier 
occasion from his account in the witness 
box you are entitled to consider which 
account the witness regards as true and 
whether he was deliberately untruthful 
earlier or in the witness box . Hov1ever, 
bear i n mind that small di fferences 
between a witness ' s account earlier and 
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in this Court may be due to f'a'Ulty 
recollections after such a l apse 
of time . I~ may simply be due to 
the way in vvhich he tells his story 
on different occasions . Pay 
attention to a l l these I:1atters when 
assessing the credibility of a 
witness . If you have any doubts 
about a witness ' s integrity pay no 
attention to his evidence . " 

It is conceded by l earned Crm·m Counsel that 

the second sentence in this passage , r ead in isolation , 
would tend to suggest that a s tatement made out of court, 
i f consi dered true , might be treated as evidence for t ile 
purposes of a trial . We , however , a ccept the submission 

that the passage taken as a whole and rea d together with 
the preceding paragraph makes it clear that minor or 
i mmaterial discrepancies ought not be given t oo much 
weight in assessing credibility and that , on the other 
hand , where a witness is found to be delibera tely lying 

on a mat erial i s sue , his evidence ought to be totally 
disregar ded . i"ii th that direction there can, i n our vi ew , 

be no serious quarrel . 

Even i f t he i mpugned sentence referred to above 
could caus e misgivinG in t he assessors ' minds, t he 
seriousness of i ts ef fect would depend on the natm'e of 

the contradictions and discr epanci es to which their 
attention had been drawn . These , according to L:r. Shanka r 
we:,:e , :'i r::;tly ·;1hether !.fu ika had been t a}::en to Kapoor 

Sini:h ' s hov.se : or vvork t h~ t evening in a van or whether 
he had ;·,alked. and , secondly , whether , after the appellaht 
h..a.d been caught , Re sham Singh had told hi m th.at he , 
rte shar.1 Singh , ·was a Fijian, not a n India.'1.. N' either of 
the two discrepancies , even if full y est~:blished, could 
in our v iew , be of more than o; peripheral significance 
in assessing the central issue of what occurred at the 

crucial t i me i n the canefi el d . 

The gro~nd , therefore , fails . 
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The next ground relates to adequacy of 

directions on admissions a llegedly made by the appellant 

when caug:.-1t by the three watc.hmen. There is nothing in 

the record to suggest that the defence vvere able to 

establish omission of this vital evidence from any prior 

statement made elsev1here which would call for specific 

directions in terms of Jagdishv✓ar Singh v . IL ( 8 ?LR 159) . 

Even I11aika Navuni ' s statement exhibi ted at the trial 

(Exhibit 3) contains the statement - 11 ·,,-.rhen we were 

bringing him to police station he begged Resham Singh to 

rel ease him and he told us t r..at it v1as !'lis mistake". 

The issue , therefore , remained l argely one of credibility, 

prosecution witnesses insisting that he made such an 

admission and the appellant denying it . As we have 

already said the directions given by the lea rned Judge on 

credibility of witnesses were clear and adequate . 

This ground , therefore , also fails . 

The last ground core.plains of the follm-;ing 

sente~1ce in the su..um.ing- up :-

11 T·he :prosecution witnesses - Yillpoor 
Sindl , Resham Sinch , '.'/atisoni Vutukia 
and I::aika navuni we11 e subjected to 
vigorous cross- examinaticn but they 
re1~,ained unshaken . 11 

Counsel s uo;:;:i t s ths.t a:..-1 ex:)ressL.m of such 

posit ive o~i nion in favour of ~he prosecution prejufiic cd 

a :f:'ai:r assess:cent by the assessors of t he defence case . 

'i'1'e 3.re une.ble to agree . Like any part of the sw:,..rJ.inc-up 

t i1is sentence should ;.1ot be considerea. in isolation . 

the very be5inning- the learned Judge advised tl;.e 

assessors of their function as judges c~ l'act and told 

them to feel free to ci.isagree with l~im oa 2..ny issue 

role. ting to fa(; ts. ire repeated t~iis severa l tin es a nd 

.finished i1is su.r.~:;ing- u p thus :-



"Bear in mind that any comments I 
have made were to guide you in 
assessing the evidence . Do not 
think that I have been urging you 
to accept any particular view 
about the credibility of the 
accused or of any witness . I have 
not done so . Your advice is not 
binding on me but needless to say 
that it will carry the greatest 
possible weight with me . " 

Taken in its entirety the summing- up , in our 
view, was r easonably balanced in this regard a.."'1.d no 
prejudice can be said to have resulted to the defence 
from any opinion the learned Judge may have expressed 
for the assessors ' consideration. 

The appeal against conviction is dismissed . 

As for the sentence learned Cow~sel refers to 
the follo·,,:ing passaee in the record : -

11 A farmer has to go throuB}1 a lot of 
difficulties in sending his sugar 
cane to the mil l . This was not the 
first time Kapoor SinE;h ' s sugar cane 
vms burnt. Human nature being what 
it is crimes of this nature are often 
co!runi tted from a desire for revenge , 
born from spite and ill-r1ill arising 
from differences and unpleasant 
incidents occurring between purties . 
I do not take the view that accused ' s 
conduct would be vii thout n otive. 1'he 
evidence shov;ed that the accused and 
Resham Sin_::;h vvere not on the best of 
tenns . 11 

There was no suggestion thut the appellant was 
in any vmy connected vri th the fire the,t ha d caused damage 
to Kapoor Sinch ' s cane tvv0 nic:.;:hts earlier . It woulcl 

appear , however , t hat the lea.med Judc e took iato accovnt 
t l:is earli er fire while assessing the seriousness of the 

a ppellant• s action on 4th Hovem.ber , 1982. ','f e can f ind no 

justification for his so doinc . 
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Learned Counsel f or the appellant aloo s u~~ests 
that November , being harvesting time , is r egarded as 

' open season' for fires , sor:ie farmers burn.in{; their own 
cane to get harvesting priority. That bei ng so , s ays he , 

l oss is counterbalanced by advantage and an 2.ct such as 
this should a t trac t no more than a fine or a suspended 

prison sentence. There was no such evidence before the 
lea rned Judge and. v,e find no reason for holding tha t he 
v,as wrong in treating setting fire to suear cane as a 

serious matter. 

We are , ho·never , of the opinion that , in view 
of the passage quoted above , the sentence of eighte en 

months ' imprisonment cannot stand. It is set aside and 
a sentence of nine months ' imprisonment is substituted in 

its place . 


