
IN THE FIJI COURT OF APPEAL 

Appellate Jurisdiction 

Civil Appeal No . 72 of 1983 

Between KARAM CHAND RAMRAKHA 

and 

VIJAYA PARMANANDAM 

Appellant 

Respondent 

Mr . Anand Singh and Mr . Hemant Patel for the Appellant 
1'ir. G. P . Lala and [,Jr . i·J. B. Patel for the l-<esponden t 

Date of Hearing : 16th July, 1984 

Delivery of Judgment 2fth July, 1984 

JUDGMENT OF TH~ COURT 

Speight, V . P. 

The appellant, i•lr . iZamrakha, was the defe-ndant in a 

libel action brought against him by Hr. Par mananoa;;1 , who 

was the plaintiff in the Supreme Court, and is the respondent 

in the se proceedings . We propose to refer to the parties by 

their r e~pective surnanes. Both gentlemen are mer.iiJers o f ::he 

Bar; they are also members of Parliament. The alleged 

defamatory a rt icle was a letter writ ten by Mr . 1~amrakha and 

published in the Fiji Tiraes on the 12th of Septe~ber, 1980 . 

In the Statement of Claim filed by Mr . Parmanandam the 

full text of the letter is not set out but a number of para­
graphs are recited as follows : -
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II 3 • HJ the "Letters to the Editor" column 
- ---o-f the issue of Friday the 12th 

September , 1980 of the Fiji Times under 
the hea ding " ATTACK ON DPP" the 
Def endant fa lsely and malicious l y wrote 
a l etter and printed and published same, 
or caused it to be written, printed and 
published of and concerning the Plaintiff 
the words following that is to say: -

(a) In the first paragraph thereof : -

"I no t e that Mr . Ku l en Ratnessar, 
our Director of Public Prosecutions , 
was subjected to all manner of 
attacks by a lawyer ~ember of 
Parliament . " 

(b) In the second paragraph thereof : ­

" Although the Spea1<.er rul ed this 
lawyer Member out of order , nevertheless, 
indefiance of the Chairnan r s rul ing, 
this member made good ;1is speecb11

• 

(c) In the fifth para g raph thereof:­

" ! coul d not have said anyth i ng in 
Parliament, because the S?eaker 
ruled this lawyer i•'1ember out of 
order repeated l y and the l awyer 
Member persisted in saying what 
he wanted to say". 

(d) In the sixth and sevent h paragraphs 
thereof:-

( e) 

1
' ••• it seems yuite clear that l-!r . 

Parmanandam did not info r m the 
Parliament that he had been counsel 
for :Vir . \Jazid Ali !(ban , anC: chat 
therefore he declared his in~ercst 
(sic) in the matter' r. 

11Further, Mr . Pa rr:ian,:1: ,dam did not 
disclosE~ to the Parliament tnat l'lr . 
'i.Jazid Ali Khan has appealed against 
his conviction , and thac the macter 
was subjudi c e" . 

In the eighth paragro1ph thereof : -

111 propose to refer to the Fiji Law 
Society the ethics of whether a 
lawyer parl iame ntarian can project 
his own client 1 s case in pJrliament, 
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in such immoderate and excessive terms, 
especially when the case is still before 
the Court s :.. 

The letter was admitted to have been writ ten by Mr . 

Ramrakha and it will be seen that, at l east in the paragraphs 

reproduced in the statement of clairo, it alleges that Mr . 

Parmanandam, when speaking in Parliament , had behaved in 

a way which was less than proper by : 

(a) attacking the conduct of the Director of 

Public Prosecutions ; 

(b) continuing to speak after having been 

ruled out of order by the Speaker; 

(c) failing to disclose a professional 

relations hip be tween himself s.nd a i ir . 

Khan in respect of whom crimina l proceed ­

ings were still on foot in the courts; 

and iina l l y 

(d) ~i·1ere was a stater11ent oy 1-lr . Ramrakha tllat 

he proposed to report Hr . Parmanand~m to 

the Fiji Law Society, as:<ing it ~o investigate 

the professional propriety of ;,1r. Pa rr.1anandam 

so conduct ing himself in Pa rliar,1ent anci in 

parcicul~~ of discussing in Parlia~ent a 

c ase whi ci1 h'a s sub juciice . 

\ Je shall ciiscuss t;ie pleadi n2, s in more oec<iil lat-2r, 

for tney wece badly drawn , but ~he real issue was whether 

this letter, purporting to describe hr . Parmanandam ' s c o nduct 

and l'lr. Ramrakha ' s intentions was in whol e or in ?art 

defamatory. 

i(errnode J., in a reserved judgr,1ent held that it ,1as a nd 

awarded damages of $2 50 . 00 to Mr . Parmanandam . 

\,✓ e turn to the issues \✓hich were placed before the Court 

and the Judge ' s decision thereon. ~e have already said that 

the p l eadings filed by p lc1 int if f and defendant ivere inept and 
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we add that we are surprised at the rather unusual course 

followed by the parties in the Supreme Court - neither side 

cal l ed evidence; submissions were made and the decision was 

given on the allegations in the plaintiff ' s p leadings and 

on the admissions, such as they were , in the Statement of 

Defence. 

Paragr~ph 3 of the Statement of Claim already produced 

alleged that Mr . Ramrakha -

!I falsely and maliciously wrote a letter .. . 
and caused to be publ i shed of and concern­
ing the plaintif f the words following . ... 11 

In paragraph 3 of the Statement of Claim the ~efendant 

II 

Now 

admits paragraph 3 of the Statement of 
Claim and will rely on the whole of the 
said letter when the same is produced 
in Court on the trial of this action" . 

that 1:ius t have been a 111i stake by tbe draft s:-:,an of 

the Statement of 1Jefence . It must be unheard c,f .:i n a ,.l ef.an.ation 

action to admit not merely that the defendant wrote the document 

in question , but that it was false and malicious . ~:e are sure 

t'i1is was not inte:1de J and indeeo. it does not seem to have oeen 

thereaf cer so treated . Sut)sequer,~ l y in Cou·rt , i•i-c . Pa rmanandam, 

who appeared in person, withdrew a reply in whicn he l1ad given 

particulars of express malice; ne also ag~eed to delete the 

wore.ls ' 'a nu Lrali ciously '; from ::he Stater;;ent of Clair:," . 

However, that still left the allegation that the l etter 

was 11£alsely written and published" and the apparent admission 

in the Statement of Defence . Yet in the same ~ocument, in a 

number of paragraphs dealing with the indivirlual allegations 

of defamation Mr . ~{amrakha pleaded that what he had writ ten 

was "true in substance and in fact " - that is to say he raised 

the defer,ce of justification . ~.1hen this occurs in a de famation 

case tried by Judge alone, once it is shown that che published 

words are defamatory the onus of proving that what was said was 
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true is upon the defendant. In the context of this case a 

plea of justification obliged Nr . Ramrakha to prove tha t ~ir . 

Par manandam had , in Parliament, attacked the Director of 

Public Prosecutions ; defied the Speaker ' s ruling that he was 

out of order; and made a submission concerning the case of 

Mr . Khan without advising Parl iament that it was sub judice . 

As has been stated neither party cal l ed any evidence . 

The very briefest of submissions were made inviting the Judge 

to give judgment solely on the pleadings (as amended) . This 

of course is a most unusual procedure but it is not unheard 

of , nor improper - See Supreme Court Pr~ctice (1967) 0 . 2 7 

R . 3 (Vol . 1 p . 391) . As already related judgment for $250 

was entered . 

Now the defendant had ple0c.'.ed justifica tion , but as we have 

already said he d i d not offer any evidence in support of that 

plea . So he fai l ed to prove the t rGth of the al lega tions made 

in his let tc>r that ;,ir . Pa::-mananda1,1 had conducccd hi ,11self in the 

way allegeu , except in so far as [lr . Parmananda1;1 in parc.Jgn1ph 5 

of :1is Scatei.ient of Claim acknowleuged , 1-Jich SOii",e res e 1.-vation, 

the tLuth ot the allegations in ~he first paragrapn of che l e tter . 

Paragraph 5 includes the fo llowing 

II ~~hen the plair.tiff \~as talking on Lai-; and 
O·coe r \Jh ich concerned ~'ir . l,a cnes sa 1· ' s 
office ma tters as a mer:;ber of Pariia1,1C=nt 
!1e Has free to say within che rialls of 
PaLliament subject to its Standing Orders 
whatever he thought was proper for that 
ma tter and so he aired his view . " 

Apart from that there was no evidence to show tha t ~r . 

Parmana ndam had spoken in the way a lleged although the counsel 

see1n to have proceeded on the basis that he had . Accordingly 

Kermode J . perhaps understandably addressed himself to the 

def arna tion question on the a ssu:npt ion that ;-.I r . Pa rmanan<lam' s 

conduct and words had been as a 11 eged ; no body seems to lrnve 

aµproachec the question on a ny lwsis other tlrnn : 
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Was the learned tria l Judge right 
in concluding that the passages 
cited in the Statement of Claim 
and admitted as published by the 
defendant were defamatory in whole 
or in substantial part?" 

But it must not be forgotten that when the Defendant 

fail ed to adduce any evidence of the truth of his statements 

the matter fell to be determined solely on the basis that, if 

the allegations in the letter lowered the plaintiff'' s repu­

tation in the eys of the pu bl ic damages would fo llow. 

Kermode J. held that in his view 

(a) paragraphs 1, 2 and 5 were not ~efa rnatory , 

(b) paragraphs 6 and 7 c ontain ed cri t ica l 

material which would probably n ot be appre­

ciated as damaging in the eye s of members 

of the genera l public involving as they ciid 

the rather arcane topic of sub judice comment 

but 

(c) paragraph 8 was defamatory. 

The first grounc of a?~,eol argued by l',r. Anand Singh 

was Ground 2 in lhe t~otice of Appeal - name l y c:1a t t :1e 

Statement of Clc:iil.-, did noc recite the article i n ohole , n or 

did the plaintiff ;,roduce the article as a wi1o l e , but 

merely excerpts there£ r-01:1 and that a ccordingly t~,e :::ria 1 

Judge erred in eicher rece i ving such evidence or admissions 

or alternatively in acting on that r.,aterial. The basis foL· 

this submission is tu be found in a pa ssage from Guc ley on 

Libel a nd Slander ( 8th Edition) at ~ara . 1299 :-

111299 . Libel reaG in context·. The next step a fcer 
proving puDlicacion is to put in :::he clocuii1enl 
containing the lioel. The defendant has t ne 
right to ;·1avc t i,e whole of the docu1?1ent rect<l 
to the jury as part of the 1)laint i ff ' s Cos e , 
as the context r.,ay correct, or :7iatcrial ly 

d 
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qualify or mitigate the actionable 
character of the passages compl ained 
of . A portion of a libellous document 
upon which the action is founded is not 
receivabl e in evidence, for the other 
parts of the document might have altered 
the sen se of the portion produced . If 
the l ibel appeared in a newspaper the 
defendant i s ent itl ed to have read as 
part of the p l aintiff ' s case any ?ther 
article or paragraph in the same issue 
which is r e f erred to i n the libel, or which 
is connected with the sub j ect-matter of 
the libel , or, i ndeed , any a r ticle or 
pa r a oraph in a different issue of t he same 
news~aper which is connected with the subject 
matter o f the libel. 

The only authority cited by Gatley in rela tion to the 

inadmissibility of a portion of t he documen t is \.';i i te v . 

Me tcalfe (1 888 ) bN . Z . L . R . 397 . The brief repor t of that 

case shows that i n proof of an allege c Jefamacory statemen t , 

port ion of a l etter , sc2:-r1int;ly oniy one ? age, "''as eroducec 

t o t he Cou r c . It was suggested tha t the ba lance of ch~ l ecter 

had been destroyed : Gillies J . said 

II I 8 D c 1 ea r 1 y o f opini on t: ha t '.,'hen a 
libel is founded upon t he d oc mrent 
suci1 as a le tte r it is not suff ic ient 
to p r oduce a portion only of ;:lie docuiik:r1t 
relied u pon ... oti1e r i) ar i.:s of ct;e le tter 
;:1ig:1c hav2 encirely u l te n~d tr1e sens"" or 
ti1e Si,idll f}G l-ti.on produc ed. 

tle non- sui ted the plainliif . 

~Je do not think thac this pronouncement is of appli cn t ion 

to a case such as the ~resent . It wil l be no ted that there 

evidence was being offered an<l objection wa s taken to the 

ad~issibility of the plain tiff ' s witness producing only a page 

17/ 

of the letter , and the rationale was that one could not conclude 

that the 1·l0rds \.JE.:1'."E:' clefarnatory as they rnigh t have been rnoc..iifiec! 

e l s ewhere in the let ter . Su c h words as were r e l ied on as damaging 

tJe r-e s01,1cwb,t equivocal. Tne present case i s differ-en:: in t'.1at 

cl-,e clefer1d,10t had a<.k1itted tne puulication 01 Lhe \}(H"GS in issue 
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and an examinat i on of those words particul arl y t hose in 

paragraph 8 leads us to the view that they were clearly 

damaging i n a way which coul d not be gainsa i d , as the 

Judge held . 

Whi l e accepting the possibility that the words in 

one part of a documen t may be expl ained a nd modified by 

what appears to be e l sewhere , we hold the view that where 

words are clearly defamator y in t hemsel ves t here is no 

absolute bar to production of part only of a document, so 

l ong as the words complained of are c l ear and unequivocal . 

It is also noted that this point was not raised at the 

trial, where the Judge was asked solely whether the material 

admitted in evidence was or was not defamatory . Nor did the 

Defence, whose document it was, call for its production in 

whole . We see no validity in the point now raised for the 

first time . 

The second argument advanced, based on the first Ground 
in the Notice of Appeal, was that the Judge misdirected 

himself in holding that the admitted statements were 

defamatory . In his judgment the learned Judge considered 

the meaning which members of the general publ ic would take 

from the paragraphs under review . He held that the criticism 

by Mr . Parmanandam (assuming that he so spoke) of the Director 

of Public Prosecutions would not be understood by right thinking 

members of t ·he general public to be more than what he as a 

vigorous politician, was entitled to say in Parliament . In 

similar vein he held that a member who refused to be silenced 

by the Speaker but who spoke out on views which he held, was a 

man of courage so that this conduct coo would not be regarded 

by reasonable people as discreditable . 

On the question of cri ticism of Mr . Parmanandam ' s 

supposed remarks when he discussed the case of Mr . Khan in the 

House , the allegation was that he was defamed because it was 

said of him that he had failed to reveal : -



(a) h is a lleged sol icitor/clienL relationship 

wi th Mr . Khan a nd 

(b) t h e f a ct Lhat ~r . Khan ' s case was still Lhe 

s ubject of court proceedings . 

)13 

As the Judge poinLea out, but few members of t h e 

genera l public wou l d understand the law rel ating to sub 

judice matters and it was unl ikely that many peopl e woul d 

thinl< il l of Mr . Par man nndam lilerely becau se some small 

number s of peoµ l e wou ld k now that, as a l awyer, ne snoul d 

have been expected not co discuss a proceeding case . On 

Lhe basisof the rccognizec principle that to be defamator y 

something r.1ust reduce a man ' s reputation i n t ne eyes of the 

general puol ic che Judge helc! that ::his \ las not made out . 

T11e r,1a cter upon which the 1.inding ot C:e1.:1macion \,,as based 

uas in tne eightn para;;raph . Al u,ougn c,,e .JUa~e hac; 11eld 

chaL few people would have un~ersLo ,o the compl ainL a Louc 

,>arc1gra p.1s o r.i-.d 7, ne felt Lil"-' ,.,at~cr woulo ::>e clinci1.:?d 

in c11eir :nin<ls OJ the ~· .i ,·: c11: :11.1'_ .:r . !,c::,n-aKhil propo~ccl cc, 

reftJr ,\r . Parmnn .. .in<larn ' s conducL i..O t.ne Fiji la.v Sociecy -

obviously ns a com
1
,lainL by !un, tnaL dS a lai,.yer .•:r . l.'armananaai.l 

hac benavc<.t unechically in his Sj>i.!ec:i in Parliament . 

Counsel have mac.le oprosin~ suomissions . On behalf of 

l•lr . l~amt·ar<ha, t•l r . Singh subr.ii ti ('u i:nat c,,e l clevcnt iJaSsar;c 

was me re Ly a s u.1 Lemcnt of u1c L , n;1. ,e ly :..na L .)ecause 0( LIW 

vie\. he ,1elt!, .,i· . 1,..:1.-,l·a.~1,.J 1,r-u,05(;-.. tu s~e,~ ;• ·· ulin,:; :rrn1 

Lne 
0

ovc:r11inJ ,)ody o[ thl! ,rnr-Lies•~,,-or\.!SSion on ti.c linils 

to which a n,er.:c.,er of tnac profess:on could 6 0 in a Paclim1enta~y 

speech . In a contrary subr:1iss ion . '.r . La la for t.r . ea nnan.:rnJam 

submitted Lhnl in a small co1111 ·uni Ly such as Suva , wt,cre 

the ~ormuct of mcr11bers in Pc1rliar.1cnc is 1.1uch repot·cecl, and 

,vhere lawyers play a very ac::ive parL in public affairs, 

the woro::. j)Ubli shed Poulcl oc ta:<.~n oy the general public as an 

assertio.1 chat ~Ir . P ar,nc1rn.1T1<lar.1 hcic.l bl!en guilty o[ wrong doing, 

and tiwl ne \•ms Ul<.cly tout: J1scii>linec. by tl,e Lm; ~ociety . 
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Ker mode J . accepted that the latter was the inference 

which would he taken by readers of the papers, as fai r minded 

members of the general public, and that it was defamatory . 

\Je agree with this view . It is true that t he learned Judge 

had been unimpressed with the a llega t ions r elating to the 

earl ier passages quoted, but he did go on to say that the 

ar ticl e was to be read as a whole or atleast such par ts of 

it as were printed should be read together . ~Je underst and 

this to mean t hat a lthough the earlier passages were innocuous 

when taken individually , their combined effect was to give a 

bac kground of quarr elsome or troublesome behaviour by i-1 r . 

Par manandam which would l e nd col o u r t o the derogatory inference 

proi)erly to be taken fro1.1 the declared intention of reporting 

~Ir . Pannan andar.i to t he disciplinary body of his profession . 

As a posccript we add cha t if it had been proved, as 

the defence p lea of justificat ion haci cla iraeC:, cha t L·,r . 

Pa rm,rnandam had sa i d these thi n;:;s anci. behaved in this ,,my , 

a d i fferent verdict might have oeen reached . It is true 
chat J)arliamentary privilege p ;:o::ects 1:iembers absolutely 

f ·com c.1ct.: i ons for defamRLion l1y ags.:-ieved persons who fe e l 

they have been unjustly C:!'."iticised in t:ie Sous e . But 

_··a rl iar,1entary priv i l ege hds noching to do with the que stion 

of proper behaviour by a lawye~, wherever he may be; nor 

wi tn che legnl princii"1l e thci:: discus s ion o[ the r,1eri t s of 

cases berore che Cour:: c2r. a:,1ounc to conl:21ri1it of Court . 

The functions of the PrivileJes Comraitcee oi the House , and 
of Lile l o c al Law Society are sl'.:parate ;)u:: pa-::-a llel . Tbe 

i·:ouse disc.iplines its rner,.:.::ers for breaches of Standing orders 

anci the l ike . 

Under the Legal Practitloners hct (Cap 254) the Fiji 

Lm-: Socie::y may settle 1>oin::s of pract ice (section 33(f) 

and may investigate ctrnrges of professiona l mis conduc t . The 

Council of the Lm-1 Society may also lay a complaint against 

a pr<.1ctitio11e-::- \-;1hict1 coulc be be.:i:-t : by the Discipli.nary 

Committee uncier Pa ct VIll o[ the ~cc . 
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It is just as i~proper from a professional standpoint 

to discuss a case , which is before the Court , in Parliament 

as in any other public place. The reason is obvious . ~o 
statement should be seen as seeking to influ ence the Courts 

which are c onstitutionally not subject to t he legislative or 

executive arms of government . Standing Orders of the 

House may also deal with the same subject of sub judice comment 

but the restrictions which those Orders may impose do not 

affect the right of the professional body to scrutinise a member ' s 

conduct . 

~ad t he Defendant proved that Mr . Parmanandam had argued 

the merits of a sub judic~ case in parliament, it woul d not be 

defamatory to say that this was a matter which the Law Society 

should consider - hence it would not be defamatory for another 

lawyer co say that he was reporting the matter to the Law 
Society £or a rul ing . But the fact was not so proved . 

Accorui ngly, in view of the way the defence ~Ja s concuc ted, 

we accept the validity of hr . Lala ' s subr,1ission, c1nu the 

correctness of the conclusion that the J udge reached. i,io 

argument was raised as to the quantum of damages awarded . 

Ac cordingly che appea l is dismissed with costs . 

Vice-President 

Judge of Appeal 
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Judge of Appeal 


