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Three ;·nen , Bol a, Lose and "Lutu -,Jere charged in t;-1c 

Suprer,;e Co-~rt with robi:;e-cy with violence unGer section 

293 (1) ( lJ) drisin.::, out of an attdc'., on d siW[)keeper, c11h.t t'.1 2 

c1~~_;_ng of s.-10r=, i:1one; . le: is c onv21·,ie,,t:. :·,8ce !:::o set out t:, 1e 

~revisions of seccion 203 (1) ana (2) . 

i l 293 . -(1) Any person who -

(a ) ·ucing armed with any offensive weapon 
or instrument, or being cobether wich one 
ocher person or more , robs, or ussaul t s with 
. ' b intent to ro , any person; or 

(b) robs any person , at t :1e tir,1e of or 
i1,1:ncuiate l y after- sucl~ rol/oc,y, uses or 
tl1reatens to use any iJCr-sona l violence to 
any pe..:-son , 



( 2) 

is guil ty of a felony, and is liable to 
imprisonment for life , with or without 
corporal punishraent. 

Any person who robs any person is guilty 
of a felony, and is liabl e to imprisonwent 
for fourteen years, with or without corpora l 
punishment . 11 

When asked to plead each man in turn said "I understand 

charge , plead guilty to robbery but no violence 11
• The presiding 

Judge declined to accept these pleas because the victim, a 

Chinese lady , ~rs Chang , had sufferea serious injuries ac the 

hands of some person in che course of robbery ; so che tri al 

proc eeded on the major charge . 

At the conclusion assessor no . 1 gave cne opinion that 

all three were guilty as chaYged. Assessors no . 2 anci no . 3 

gave tl1e opinion that ti1e firs t: ar1a taird accused persons 

nan,e ly Bola s nc~ Lut u were guilty a s charged but Bose wa s guilty 

c,f roboery only under sectiori 293 ( 2) . Tne trial Judge accepted 

the majority opinion . ~e convlctea the two who are now c~e 

appellants on the ;;1ajor c:,argc . Th2se two \·:ere hard-2ned offender: 

and in clue co~rse he sentenced each to 8 years iui)risonnient but 

in respect of Bose who was t:1e youngest nan anc.J witf, no previous 

convicti o ns he imposed the extre1ne ly l enient sentence of 2 years 

irnprisonr.rcnc sus;Jendcci [or 3 years . Bola ,.rn0 LutL.: ai) 11ec1 l ed 

aga i. ns;: sen tcnce a uJ ap'.Je.3 rcc.i oef o ce t i.-t i s Court :T.a :,i ng ti,0i c 

O';m suix,iissions - ucin6 uTHf>:Jresenteu r1c;:-e , as a~ t i·te :: ria l . 

Ue cause they 1rnve nol: ~een re;.;rescnted their su~x.1 j ssi.0 11s were 

somewhat b:;:ie.E and not 1->a rticularly relevant, so ,,e Lave 

thougnt it proper co analyse che evidence a 6ainst tl,e,n in sOi i,e 

detail to assess cheir respective Jarticipation . 

Brief l y the evidence was this . 

Chang was struck down inner shop in business hours ~ut she 

was not clear wheci1er there ,vas only one robbc i.- v:ho stI"uc\-z 

her a 1,cl then took the money or whether poss i .Dly th2re r..ay 

have be<:=n one 111an wt10 did t lw s triki116 and a nother h' ho t.:ook 

the r,10ney . S~e could noc i~ent i fy 3nyone . 
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PJ2 Semesa Roba robalevu who was near the shop at the 

time saw Bose, whom he knew and could identify, standing outside 

t he shop. Nobody argues but that Bose was acting as a l ookout . 

This witness said that two other men , whom he could not identify , 

went into the shop and shortly afterwards he heard glass smashing . 

PW3 J ioji Koroibanuve was near the shop at the time which 

must have been immediate ly afte.:- the crirne and saw three men, 

including Bose , running from the shop. 

PW4 Namara was at the shop shortly be f ore the events, and 

as he car:1e out he met Bola tJho gave bi1~1 a light for his cigare tte 

and he (~a~ara) then went away. A little bit later when he was 

again passing he sa,,, Bose standing outside . 

P~·i6 is i.frs Chang ' s son . He :1ad been heli-> ing at the shop . 

de went t o the toilet and when he retu1-nec'. h-2 ',Jas i·1i1;:sel r puncl,ed 

by someone \~1om he coul d not recognize . ~e saw his mot~er l ying 

on the shop floor and another ~erson was taking the ;aoney fro□ 

t h e cill . It wa s d iscovered that ~400 . 00 had been ta~en . The 

res t of the evidence consists of che caution stateGent . Lutu 

said tlrnt the "grab11 
'.>.1as i) larmed . he aci,1itted t hat he ,,'enc 

in to the shop wi th ano tne.: lflan . he S8 id this pe~son t,;,a s one 

Tukai but that r,iay or may not D~ true . ;-~e said this other man 

stn.1ci~ down the lady in ti"ie shop and i12 (Lu~u i tooi~ th .:_, money 

from tbe til l , l eft the sr10p \,Ji:h t 1H2 othei-s .:rnd l a ter s '.1arec.J 

che i;wney \·Jith bola . 

Un this evidence the Jud~e was clearly correct when he 

said that in respect of the man Lutu inside the s:1oy that it 

did not 111a t ter wnich used violence . They were both ec1ua 1 ly 

responsible . 

(.Jhen applied to Lutu on tt1c facts just outlined thac is 

obviously corcect, for i,e was c l eai'.'ly a party to what took 

place within the shop, particularly when it is noted that 

h.'.lvi.ng seen Lhe old lady st ruct down by his crn1panior: , ;,,'11oever 

that mon was, !1e then p1.-0Ct!cuec.l co t<ike tile ;-_ioney f i..-01:i enc 



4 . 

till and later co share it with others. He was clearly 

a party to robbery with violence under section 293(1)(b) . 

In respect of the sentence imposed upon him we see no ground 

for in terfering with it . It was a serious crime. This 

elder ly lady was badly hurt in a cowardly attack and a 

large sum of money was taken . Such crimes are becoming 

prevalent and a deterrent sentence was obviously called 

for. It is also noted that this man has a long list of 

convictions and cannot claim the indulgence of the court. 

His appeal is disr.1issed . 

We have also considered the evidence in the case of 

Bola , and we acknowledge that the trial Judge was at some 

d isadvantage in that the accused persons were defending 

themselv~s and probably could not do justice concerning 

their respective roles, as would have been the case with 

the assiscance of counsel. Although t h is is not an appeal 

against conviction we have gone carefully over the e vidence 

to assess whac evidence the re is to ?rove the role cf Eo ln, 

and in par ticular to see whether ~here was evidence to 

prove C;-ia t he was the other man in the si-iop, ,.~i,ich was the 

basis upon which he was sentenced by the learned Judge . 

We have already noted that there wos no identification 

of him in the sho:) . 
1 

pei:son , for st ... ch 1ve ight as lT:i.~ht ;)t~ atca c heu· to t:1u t, ano 

this o.1rticuL=ir 3 iF)ella11t in his confessio~ ::,t,,tc;,:cn c cicn.i.eci . ' ' 

vi z Tukai . 

;,is ?lea of g~ilty to ::obLery was on the basis only that he 

had oeen a lookouc . Th2_re 1,1ust , of course, oe suspicion tha t 

there were only three men involved Lut sus?icion is not cnoug~ 

to constitute hiu1 os one of the two ;:Jersons inside the si10p. 

One cannot on tl1e evidence exclude the clair.~ concernin[; a 

fourth 111an and the que s tion of an appropriate sencence must 

oe considereJ on basis that all the eviucncc r:-:ak~s out is 

that 110 too 111ay nave been a loo,wut like I3ose c1n<l not one of 

Lhe two intrud~~s . 
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It has frequently been r ecognized in a number of courts 

that the man who is a lookout only and not a principal offender 

may Le entitled to claim a less severe punishment, particularl y 

where as here there is nothing to show that he had lent his 

assistance to a plan involving violence; though witi1 premises 

manned by a snopkeeper that would a l ways be a possibil i t y. We 

also note the extremely lenient sentence i)assec on the other 

lookout Bose . Whi l e we recognize that Bose had very great 

c l aims to lenient treatment, which claims were properly 

recognized, yet it must be borne in mind chat there should be 

some relationsbip bet:ween penalties Lnposeci upon offenders who 

nave COlilmi tted the same cri~,e . Suspicious though we may be, 

we think thac it was noc a pro?er oasis by the J udge in 

approaching the sencencing of Bola to conclude that his involve

me nt had been the same as that of Lutu. The evidence does not 

prove he Giel r:iuch rllore than Bose, suspicious chough one may be . 

1--.ccordingly , we feel that i-5 yea rs inpri sonrnent ,,;,as 

manifestly excess ive and tbat sentence is ;uashed . \,ie substitu: 

sentence which we think more app~opriate of 5 years imprisonment 

That is o[ course still 2 much 110avier sentence ti:an that i1:1pos E 

on Bose, but 1,-.,i th his extensive cri1~1inal experience, Bola I,wulC: 

have hi:id a ,!1ud1 greater apprecia t.i on or lii(ely consequences thar 

would Bose, who had no previot1s criminal usscciation, and w~ose 

venture into this affai~ was quite ouc of charac:er . 

/ 
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