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The respondent was convi cted by the :.:S.gistrate ' s 
Court , Suva , of drivine while under the influence of 
driru. contrary to sectiot 39(1 ) of the Traffic Act and 
also of Dangerous Driving ccntrary to s ection 38( 1) of 
th...t Act . On ap~eal , the Supreoe Court set aside his 

conviction on the f irst count . 

The Director of Public Prosecutions appeals 
aBB,inst that decision of the Supreme Court . Being a 
second ap~eal , it is confined to icsuee of law. 

The ~ounds of a 1 peal are :-
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"4 . THE Appellant appeals on the 
grounds t hat the l ear ned Appellate 
Judge erred in l aw -

(a ) i n not h ol ding that the 
l earned trial Magi strate ' s 
findings of fac t on count 
one when t aken together , 
were suffi c i ent to support 
a c onvict ion on count one ; 
and 

(b) i n n ot taking into account 
on count one the l earned 
t ria l Magistr ate ' s findings 
of fact on count two , which 
were a l so rel evant to the 
issue of incapaci ty properly 
to contr ol the vehicle. " 

The prosecution evidence i ndi cated erratic 

driving on 1he part of the respondent which caused the 
traffic officers to fol l ow h i s car a t some speed to stop 

him. He was then unable t o come out of the car . When 
helped out he almost f ell to the road and had t o be 

assisted to remain on h i s feet . The Magi stra te , i n h is 

j udgment said:-

" Dealing with Count 1 the accused 
admitted that he drank a few j ugs and 
a few bottles over a per i od of a n 
hour 4- 5 p.m. He was then seen by 
P . W. 1 to be driving in a zig- zag 
fashion prior to t he f irst overtaking 
manouevre - they also observed t hat 
zig- zam:;ing fashion after that . No 
r easonable explana t i on was advanced 
for the z i g- zag driving . Then P . W. 1 
and P . W. 2 and P . W.3 gave the evi dence 
I have outli ned about t he necessi ty 
for assistance t o the accused to 
enable him to stand. The evidence of 
P .'N .2 in the char ge room that the 
accused could not stand without support 
is also significant . Taking these 
factors together I find that the 
accused was driving under the ini'luence 
of alcohol and further that thereby 
he vvas incapable of having proper 
control of the vehicle. 

II 



3. 

The second limb (that is that 
he was incapable) is I find supported 
as I have said by 

1. Zig- zag driving; 

2 . Smell of alcohol ; 

3 . Inability to stand without support; 
4 . Speech impairment; 

5. The opinion of the three officers 
that he was drunk in their 
experience of the matter ; 

6. The inspector's evidence that in 
his opinion he could not carry 
out the usual tests because the 
accused could not stand up. 

I find from all six items evidence 
that the accused was incapable . The 
accused is convicted as charged on 
Count 1. " 

The learned appellate Judge cited the following 

passage from the judgment of Grant C. J . in R. v . Chaudhary 

(Cr. bpp. 95 of 1978) :-

" '····· the prosecution have to prove 
firstly , that the driver was under the 
influence of drink , on which the 
evidence of lay witnesses may be 
received ; and secondly , that he was 
under the influence of drink to such an 
extent as to be incapable of properly 
controlling the motor vehicle , which 
may be Gsteblished in a vari ety of ways , 
such as the rianner of driving , or the 
circumstet.:.i.ces of an uc cident, or the 
evidence o~ a duly qualifi0d medical 
practitioner v1ho has examined the 
driver and v1ho , as an expert witness, 
is in a position to express an opinion 
tha t he Has under the influance of 
drink to such an extent as to be 
incapable of havinc proper control' . 

1 ••• •• •• the case of R. v . Davies is 
authority for the proposition t hat a 
witness who is n ot an expert can give 
his impression as to whether a person 
is under the inf'luence of drink . ~·!hat 



he is not permitted to do is eive 
his opinion as to whether the person 
was under the influence of drink to 
such an extent as to be incapable of 
properly controlling a motor vehicle, 
as that is the very matter which the 
court has to determine with the 
assistance, if it be available , of the 
expert opinion of a medical witness' . 11 

The appellant accepts that to be a correct 
statement of the l aw . 

In Davies f{"1962 ) 3 All E .R. 9'Jl Lord Parker C. J . 
held that any witness could properly testify to behaviour 
of a person from which he had formed the impression that 
he was under the influence of liquor. He then went to 
say:-

"On the other hand , as regards the 
second matter , it cannot be said, as 
it seems to this court , that a 
witness , merely because he is a driver 
himself , is in the expert witness 
category so that it is proper to ask 
him his opinion a s to f itness or 
unfitness to drive. That is the very 
matter which the court itself has to 
determine . " 

In DGvies , however, there had been an accident 
and the Court held that the facts of the accident , 
properly taken into consideration, were sufficient to 
support a verdict of guilty. The appeal was dismissed . 

said :-
The l earned appellate Judge in the present case 

" There was no accident which 
coupled with the evidence of the 
accused 's condition could have estab
lished beyond any reasonable doubt 
the accused 's inability to drive . " 
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And again :-

11 The tendency i s , and it is a 
natural one , for a Magistr ate i n 
cases such as the present one to 
assume , given a man who i s clearly 
i ntoxi cated, t hat h e i s i ncapable 
of properly handling a car . Re 
must , however, consider whether the 
pros ecuti on has es tablished by 
evidence that the accused is 
incapable of pr operly controlling 
a vehicle due to drink. It is to 
be regretted that doubts in such 
cases can sometimes only be resol ved 
if there is an accident . 11 

Later again :-

" Had the pol ice called in a doctor , 
there might have been expert evidence 
available. The police inspector 
considered the accus ed too drunk to be 
put through any tests . The doc.tor, 
had he been call ed, could have 
expressed the same opini on but he could 
as an expert witness go further and 
state his opini on as to whether the 
accused was capable of properly 
controlling a car. " · 

We accept the appellant's submissi on tha t 
neither Davies n or Chaudhary (supra) attempts to close 
the categories of evidence required to establish inability 
to drive . Neither ca se s upports the proposi tion i n l aw , 

put forward on behalf of the re s pondent , t ha t a person 
facing this charge is entitled to an acquittal wher e there 
has been no accident and no medi cal examination . 

Davies merely l aid it down that a person could 
not become an expert on fitness to drive by acquiring a 
driving licence . I t did not deal exhaustively with the 
question of who coul d be treated as an expert for this 
purpose . In New Zealand , ex:perienced police ant traffic 

officers are accepted as experts to express an opinion on 

ability to control a rr.otor vehicle (Blackie v . Police 1966 
?LZ .L. TI . 409) . That decision, however , has not yet been 
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adopted in Fiji and the Magistrate was correct in not 
admitting in evi dence any such opinion from Seni,or 
Inspector Swami. 

Davies is authority for the proposition that 
in the absence of expert evidence , facts of an accident , 
where an accident has occurred, may be considered to 
as~ertain ability to control a vehicle b~t it does not 
exclude all other kinds of evidence f rom consideration. 
In Chaudhary (supra) Grant C. J . stated that manner of 

driving might be considered but , there again, no attempt 
was made to catalogue exhaustively classes of evidence 
admissible for this purpose. 

The basic principle , however, is that it is for 
the Court eventually to decide , with the assistance of 
opinion evidence where experts are available or without 
it, on other admissible evidence , where they are not, 
whether the accused was unfit to drive . The evidence of' 

an expert even of a doctor , need not necessarily be 
accepted (see Blackie v . The Police ; supra) . Nor is 

there an:y rule of law tha~ in the absence of medi cal 
opinion, a reasonable doubt must necessarily remain in 
cases where there has been no accident . The special 
advantage of medical opi nion , of course , is that, where 
there is strong evidence of erratic driving coupl ed with 

a condition suegesting overwhelming drunkenness , i t can , 
in addition to giving opinion as to f itness to drive , 
assist the Court in deciding i f the condition was poss ibly 
due to some other lactor such as shock, fatigue , diabetes 

which mi5ht produce similar behaviour . 

No such factor is suggested in this case by any 
part of the evidence . Indeed , the appellant ' s own evidence 
was that h:is ability to dr ive had remained unimpaired 
despite the drinks he had admittedly taken . 
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The attention of the police was , in this case , 

first drawn to the appellant ' s car by its highly erratic 
behaviour. It had careered along the road at considerable 
speed, swerving f rom s i de to s i de , overtaking other cars , 
once nearly going off the road on its off side and again 
nearly colliding v,i th a bridge . The 1':agistrate and the 
l earned appellate Judge both accepted that that was an 

obvious case of dangerous driving . From such evidence , 
however, if it stood by i tself' , no inf'erence could be 

/lo 

drawn of inabil ity to drive due to drink . A highly skilled 
driver, perfectly sober, if in a desperate hurry , eay be 
able to drive in that manner without causing an accident . 

In this case , however , when the car was eventually 

stopped , the driver was unable , of his own volition, to 
come cut. ·,,'hen helped out , he nearly fell to the road . 
Later at the police station Senior I nspector Swami found 
him so bereft of power of automotion as to make any of the 
usual t ests impractical . He said :-

"He could not wal k on hi s own and 
I could not give tests . 11 

The learned Magis t r a t e accepted this evidence 
and the appellate Judge did not cri t i cise that finding . 

The Judge said :-

"There is .o doubt tt.at .,whe appellcnt 
at the relevdnt time ,-:as r✓ell under 
the influence of a l cohol , very much 
SO• II 

He t1:en so.id : -

"The I.:.agistr2.te J112.Y have been of ~he 
view t.tat any person in that con<li tion 
could not poscibl; properly control 
a vehicle . 11 
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·,'/i th the greatest respect to the learned Judge 
there is nothing in the I.:a.gistrate ' s judgment to indicate 

that he held that view or that he acted on that evidence 

alone. On the contrary, it is clear from his judgment 
t hat he took into account his condition, as described by 
Inspector Swami , together with the evidence of his manner 

of driving. He said: -

"Taking these factors together I find 
that the accused was driving under 
the influence of alcohol and further 
that thereby he was incapable of 
having proper control of the vehicle. " 

As a matter of law, he was , in our view, entitled to 
come to that finding in the present case even though 
there had been no accident and medical evidence was not 
available . The opinion, or impression, evidence, such as 
it was , related only to the condition of the appell~nt at 
the police station, and the learned appel late Judce,quite 
correctly, treated it as admiss i ble . No opinion evidence 

was admitted as to fitness to drive . 

The appeal , therefore , must be allo•ued. 

The appellant ' s conviction and sentence on the 
first count, including the order of disqualification, 

are restored . 

Before taking leave of the matter v✓e \'1ould like 

17 

to comment th.at the police should , wherever facilities are 
availabl e , afford a person apprehended for this offence the 
opportunity of having himself medically examined if he so 
chooses and , if he declines , the evidence of his choice 

should be before th.e court as vms in the case of Schan :rtam 

v . R. (Sup. Ct . Cr . Appeal 133 
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