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The appel lant was convicted by the Supreme 
Court , Suva, of l.1urder and Attempted Murder under t vvo 
counts in t he s ame Information . 

He a ppeals a gains t his convictions. 

The brief f acts were : 

The a ppellant ' s marri age ha d brolcen down a nd , 
s ome time before t.:ie commission of these offences , his 
wife Evangaline had l eft him and. gone vii th their chil d , 
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Rone el , t hr e e years of a e e , to live with her gr.::md 

parents . Some days l ater t he a ppellant brouzht the 
child back in the hope that this would induce his 
wife to return to the matrimonial home . 

She did, but with a court bailiff and an 
order requiring him to give up t he custody o:f t he 
chil d . He refused whereupon the bailiff threat ened 
to arrest him. 

Angered , the appellant picked up a long
handled cane lmife and went after them. The bailiff 

ran back to the taxi that had brought them. Evangaline 
received several blows , all landing on her a:rr!'.l.s , some 

ca~sing compound fractures of the bones . The child , 
Roneel , who was also i n the vicinity received a blow 

on the head and died . Evangaline rra s taken to the 
hospital and survived. The a }:)pellant was charged with 

the murder of Roneel a nd attempted murder of Evangali ne . 

Application was U..'tlsuccessfully made a t the 

commencc:c:.cnt f or separa te tria l s of the tvrn off ences . 
One of the grounds (ground 10) of Appeal compla ins t hat 

the Lea rned Jud~e erred i n exer c i s i ne h i s discret ion 
against severance . We are u..Dabl e to a gree. The two 

offences arose out of the s an1e incident and the evidence 
to establish them would be alrn.os t i dentica l coming from 
the s ame 1.vi tnesses . Evangaline woul d be t he r...ain 

witnes s in each case . This 112.de i t a proJ)er ca s e f or 

a joint trial. Even so the Learned. Judge s a id -

"On t i1.e other hand , should. i t appear at 
any l a ter stage of the tri a l t ~at t h e 
a ccused nay be prejuuiccd by t he joinder , 
t he a pplication may be reopened and 
separation may be or der ed at any stc.ge . 11 

Applico. ti on •:;a s ,10t r encvied . 
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·::c c:.o :1ot consider o.rry special f eature of 

the joint tric.:.l in::1..icatcd prejudice or enbar1~assraent 
to t:_e appellf:nt unci tl1e Judce I s discretion v,as 

properly exercised . 

Sixteen erounds of appeal have been put 

forward covering nine typed paees and will , therefo.ce , 

be uruiecessarily cumbersome to set them dorm here in 

t heir entiret--J . 

'.I'he firs t four, which nmy conveniently be 

dealt v:i th together , relate to adequacy and 

correctness of the directions to the assessors on 

nalice aforet~oucht n ecescary to establish the offence 

of :rr..1.,1..rde r in the special circumsta..-rices of the case . 

The appellant ' s defence .-.,as ' accident ' . i:e 

was not , he said , aware of t!10 presence oi' the cilild 

near hir.1 \/~~e:'.1 b.c r..ad , v.n.knonn to the a 9pella11.t , run 

i::.1to t :ie :9:::i. th o:: one oi l_is -olov,,s aimed at his ,,,;ife . 

'.l.1he mccical evidence indica t ccl only one blon on the 

body o:= -' .. :1e deceased . The ap:9el1B.nt ' s deep l ove :'or 

the c}:ild ·,:2.s 1,.ot cl:.allonged . 

I·:1e !}~osc c.;..-:,ion evidence , dio::puted by the 

defen ce , v:as t2:::i. t the appellant , after striking sev ei·al 

blor:o upon :Sva:1£.:c!.liae , hod turned around i::.ncl s tru.cl:: a 

dcliber ~"tely a:L :cd blm, at "'..:he decec.sed . 

In 6..ec..lin_; •,; i tl1 -'..;11c issue the J udge Sc!.id 

11 It is 2.:..L: dor:n in -'....he ?enul Cocle that 
uny :9c1~con. \1:-.:.0 o:7 1..c.licc aior et.hought 
cc. .. :scs -::.:1e ..::.c· .t!-! of' ano-vlrnr :person by 
8.ll u.:nl[n·,ful 2.c t or onission is e1.1il ty 
0.1.· ourJ.er . The term ' malice aforethought ' 
is ai: olcl tern which has rc:-:~ined po.rt 
of o~T l o.r; c.nd ·.-.,:1ich may be mislcQu.ine 
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if not, explained. ralicc afore
t hou[;ht is deemed t o be eotul:'Jlichc<l 
bJ evidenc e 1)1·ovi210 any one or r:10.I·c 
of "'.,~1e f ollowing cir cu.L1stc.nces :-

(a ) An intention to cause the death 
of or to d o gri evous harm to 
any :person, v1hether such peroon 
is the person actually k illed or 
not ; a nd 

(b) knowl edge that the act or 
or:rission cnu.sint; deat:1 \7ill 
probabl y c2use the death of or 
gr i ev ous harm t o some person 
v,hether s u ch person is the 
person actually killed or not , 
a lth o;;t.gh such knowl ed50 is 
a ccompanied b y indifference 
r1hethe1~ death or grievous bodil y 
harm i s caused or not , or by a 
wi sh t ho. t i t nay net be en.used . 

?or the purpos e s of t i1is case :i·ou I'-eed 
only to confine yov~selves to tbe ~irct 
part of the definition . As I h.Qve s~id 
it i s not in dispute an.cl it is ack:nor,
l edged by t:10 accused t .ut he Ci...t:e,cd 
tl:e death of his son. So all to:.t vre 
ai~e concerned r,i th here is rrhet21er the 
prosecu tion has proved beyond all 0.oubt 
t lm t malice aforethought ,;1[;.s present c.. t 
the tme . Again it is a quost~on of 
inte:1tion . " 

Ee t::cn dealt i:1. so..::.e detail ·.1~ th -: .. ~c 

prosecution evic1ence i -=idicating a d.elibero.tc ·.rell- aimed 

blov, to the head an d drew a ttcntion to d.iscrcpr-.;.ncies 

c.nd cont:.~adi ctions . He d i d not , in as o. ..... n;:,· ·:,orC:s , say 

tb.8. t , if t:1ey c.cceptcd the prosecu.tion ver::,icn it ,•,ould 

oe a clcu.r case of murder but \le hc'.VC no dOi.:bt t.i:.at 

r:ov.ld hL ve been obvious to the asses:::.:o~s . 

The Judee t:-1cn went on to dcQl ·.1i th the 

appellant ' s evidence . !Ie said : -

" It is the c ontenti on of tr.c accused 
th:J. t the strikin6 of Ron e cl \ ,-2.G o.n 
accident . Thu t i s to so.y, \1l1ile he 
\:o.s choppin.:..; h is v,ifc ,,,itl~ the l:J.1i fc , 
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his so.a re.n beti·,cen then and 
received a knife v,ound L:.eant for 
the accused ' s .,,.ife . " 

After dealing uith some other aspects of 
the appellant ' s evidence , the Judce s a id :-

11 If you a ccept as true or as 
somet:1ing which may be true , the 
evidence of the a ccused as to the 
killinG of Roneel , then you must 
consider r,hat the position i s in 
l aw . If , while the accused v;as 
strikinc; his v,ife he int ented to 
cause her death or to do gri evous 

' harm. to her and if in the course 
of t hat action , he accidentally 
caused the death of his son t hen 
nnlice aforethought is deemed to 
be present. A r.:an who s hoots 
ailothcr intending to ki ll or cause 
grievous harm to him is guilty of 
murder of any other person v,ho is 
killed by his bullet . So t he 
intention oi' the accused in the 
course of his attack on Evangaline 
is naterial to the charge of 
:ciurder on the accused ' s ovm version 
of events . 11 

This direction, cubmi ts Counsel , \·,as 
inadequate 2.nd crronous . The Jud.cc , accorci.ine to 
him , should have asked the assessors to consider if 
the deceased ' s death -:;;as covered by s ection 9 ( 1 ) of 

the Pe:ilal Code v,hich reads : -

" 9 (1) Subject to t he express 
:,revi sions of t:-Lis Code relatini:; 
to neglieent acts and omissions , 
a person is not criminally 
responsible :or an act or 
omio::.ion wl:.ich occurs indepen
dently of J.;l:c ex ere ise of his 
r,ill , or for an event v1h ich 
occurs by accident. " 
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T!:is secti on , in our view , has n o a ppli ca tion 
t o the f acts of the present case even if ~ .. he versi on 
put forward by the appell ant h imself v,ere accepted . If 
he was wielding a cane lmife with the intent of causing 
death or gri evous harm to his TTi fe the act on h is part 
did not oc cur independently of t he exercise of his will . 
If by this act death was caused to someone other than 

his wi fe the :position would be cover ed by the express 
provisions of t he Penal Code whi ch the Jud~e quoted i n 
the passage cited a bove and whi_ch include the words 
"whether such person i s the person actually killed or 
not" . 

No r eason has been shown v1hy these. express 
words should be so construed as to l imit tneir a pplica tion 

t o persons who , to the knovlledge of the of.£'ender , were 
likely to be expos ed to danger of harm. 

Even in ca se of manslaughter where no such 

express ,:,ords appea r i n the Code "accic"l.ent" cannot be 
rai sed by way of def ence where a deliberate and unlawful 

a.ct results in the death of a person other than the one 
a t ,·,hich t?ie act nas di rected . In IL v . r.:itchell 
( 1983 2 All E.~ . 428 ut 431) t he Court of Appeal Crin;nal 
Di vision said :-

11 \'/e can see n o r eason of policy f or 
hol din5 t hut an act calculated to 
harm A cannot be r:W.i1.Sl aughtcr i.:' it 
info.ct kills B. The criminality 
of t he doer of the act is preci sely 
the same v1hether i t is A or B who 
dies . A person wh o thrmvs a stone 
a t A is jus t as guil ty if , instead 
of hitting a-rid killing A , i t :·1i ts 
and lcill s J3 . 11 

The position , in our view, v:ould be no 
different i f the pe rson throwirlG the stone ,·:as unavmre 

o:.'..' TI ' s presence . 



The Learned Judge ' s dir ections on the issue 

v,ere clee:r 8.nd correct , o.nd covered both the situations 

i . e . v,zicre t he ap:pellan t directly a i med the blow a.t t he 

deceased as well us where h e aimed the blor, at his wife 

a nd inadverten tly struck the decea sed. 

The Grounds fail. 

Ground 5 complains of the following passage in 

the Learned Judge ' s summing- up. 

11 I prop ose to &al first with the 
seccnd count on the I nforraation, 
nanely, t h e attempted murder of 
Evangaline . It is essential t hat 
each count of the indictment be 
considered separatel y . Hmvever , in 
tn.is case f or rea sons v1h ich I shall 
explain to you , your v iew of the 
intention of the accused on the 
count of attempted murder may a ffec t 
your assessment of h is intention on 
the count of murder, because , the 
incident involvin;:; the ,·.rife of the 
a ccused precede d in ti!7le tha t 
i nvol v ing his son. 11 

Thi s , says counsel , made i t i mpossible f or the 

assessors t o cons iG.er t h e tv:o co1..mts s eparat ely . In vic·,1 

o::: tl1e defence put fo r ward by the appellant, t l::is obje ction 

is d i fficult to comprehend . Separa te atta ck on t~:e chil d 

was cle'-1.i ed . The a::saul t was on the v,i fc a lone , the injury 

to t]"!.e c.;.1il cJ. being la.st in tir.1e and. acciC:.e~1t a l in nature . 

Eviden tially the two events r,ere inextricabl y intertwined . 

"I'he or der in v,.aich tr..e Judge dealt v1i th t he two offences 

·,1L.:.s lo~ica l fron the poin t of view of tirr .. e seque nce 8.nd h i s 

i nvi t:-;. tion to the asses::;ors to consi der t he icsue of i ntent 

i r:. relati on to ttw a dmi t ted aosaul t on the r:ife '.:as net 

only legitimate but necessary. 

Ground 6 has a lso little to commend itsel f to u s . 

:PQ:ct of tlcG defence case rested on ".;he a r:ZUI1ent th::.t the:! 
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a.; ~)Gl l 2.nt 1 s C:ce:9 love f or his con ·;;ou.ld oal:e it i r-.:)oss i ble 

::'or hir. to f onn a n intent to harm him. The Learned Jude a 

asked the a ssessors to a c cept his tu1doubteu. l ove for the 

ch ild. !:e so.id : -

" I do not think t~1u t you sl1ould 
QOubt tha t the accused loved his oon. 
Eis attitude is confirmed by h i s n i fe . 
Hov,ever , love is no protecti on against 
human passi on. To some peopl e love 
caru1ot be divor ced f rori the i dea of 
possession . Some pe opl e cannot endure 
the i dea of being parted fron the 
beloved , be it a nan or woman , a child , 
a favoured animal , a painting or other 
obje ct o:: art . There are pe ople v1ho 
would r ather destroy the obje ct of 
lov e t han loce i t a nd there hav e been 
Da..'l'lY c a s e s over "the years in wr.ich 
husbands , 1,,vives , lovers 2-nd even 
children have been destroyed as u 
r 8sv.lt of thV1a rted or rej e c ted love . 
I t is for y ou to consider Hhether the 
accused , v:ho v,as faced ,,-;i th tJ.1e loss 
o-£' l:is chil d. i s ::mch a :::;>erson . 11 

',"fc see nothinG objectionable i;.~ t~e passace \/.ich 

w□s followed by a deta i l ed discussion of the evide~ce of 

vii tnesses t esti::ying to the r.:ia:-1.:ler in wb.ich th.G injury to 

the deceased r:as occasioned a~1d the a:pr,ellant ' G o-.:n eviden c e 

as to his :::.i.--io·:,ledce a:1d. intent. The watter \?Us t ben l eft 

fairly vii t:1 the assessors . Taken i n its entiret y t:lis :part 

of t~-ie su.r.rd.ng- u_p is , in our v iew , bal anced and f ::iir '.Yi th 

no likelihood of p~ejudice occurr 7ng to the a)pellant fro~ 

t~e parag--raph complained of . 

Grounds 7 , 8 and 9 dec.l i'r'i th cli scr epancies and 

c cnflicts i n t:-ie ev i dence of prosecution '.Vi tnesses 

Zvangal ine , the bailiff Bir Cha nd , t~e tuxi driver Bhagauti 

Pr asad c..ncl r.:O.ki t a l cna all of Hhom were present a t the scene 

t ~1c v1hole , or part , of the tine . It is cl ear from the 

rec or d t :12. t tl:ese discrepancies were exhau.sti v ely dealt 

v,i th b::,- c ounsel in the i r aC.dr esscs to t he assc::;sors anu. 

':. ou.J..d. lLvc been fresh in their minds . It is not easy for 
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a trial Judcc to dec ide the :pr ucise extent to \/Lich he 
must go into the detail s of evidence with out makine the 
su.1,::.::unc- up cumbersome and confusing. In our view the 
Learned Judee ' s r eferences to , and trea"t!:!ent of , the 
conflicts a nd discrepanci es were suffi ciently comprehensive . 
In case of Evangaline , in addition to dealine with 
discrepancies , he warned the assessors -

11 Evang2.line ha s suffered seve:rely 
at the bands of the accused . Not 
only was she injured with t he cane knife 
but she s aw her son Roneel destroyed 
before her eyes . Such a tragedy is 
likely to l eave behind a feeling of 
great bitterness. It is for you to 
decide whether Evangal ine has coloured 
her evidence and added t h ings tha t did 
not happen in an effort to make things 
vwrse for her estranged husband . " 

In case of I.:aki talena there ·::as , a part from 
other discrepa...r1cies a significant di fference betv,een her 
evic!.cnce and nl1at she had tol d the police about the exact 
position of the chil d in rel ation t o the appell ant at the 
tiwe he was struck. About this the Jud.c;e said : -

" Again she \'IL!.S confronted with her 
Previous state:.:ent and t~1ere is a 
certain neasure of confusion in her 
testimony us to whet!lc r at the tine 
she \Vas struck Tioneel had passed 
his fat her and v,as on his '.vay to 
~:is mother . Again i t is for you to 
deci de on tbe reliability o= tr:is 
wi tness . 11 

This , taken by itself IIID.y appear somewhat 

cursory . I mmediately before I.'i.uki tal ena ' s evidence , 
hov7ever , the Judee had dealt •;,ri th t11e evicle:.1ce of the 
t axi driver nh.ere he had said :-

"The taxi driver sc.id that he sa•;,r t.he 
child run behind his fc.: t~1er and that 
t he accused tu.rnod uncl struck him with 
a knife . In cross- exc2.mination he said 
t he. t the c~:.i l d r.-i.i s runnine ·:rhilst he 
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nas struck . A previous state:.:ent 
raa cle by thic ,·,i tneso to t he :police 
v12s put to him in which it was 
pointed out that he di d. n ot menti on 
tha t he saw t he accused turn befor e 
str ikinG the child . I t i s f or y ou 
t o decide whet her such i ncons isten
cies as may exist be t ween what t l:is 
witnes s sai d to t he police and what 
he tol d the Court are materia l 
enough for you t o doubt the r e l i ability 
of his evidence . 11 

Both t he witnesses ha d b een cross - examined in 
detail and ex pl anat ions they &eve were full y before t he 
ass essors . The di recti ons taken togeth er v,ould have l eft 

n o doubt iri the ass essors ' mi nd t hat the testi mony of 
these tvve v;i tnesses cal l ed for s pecially ca r eful scr utiny . 
T.!a t eriali ty of the oraissi on i n one case and of t he 
dis crepancy in t he other r1as , in OUY v i evv , properly l eft 
to them. 

Ground 11 and 12 rel ate t o ~he charge o= attempted 
r;:,.v..rc.cr r:nd tocet::er they a l l ege f irs t t.h.2.t ihe s t anda1~d of 
:proof ;-:2.s not :?Ut to the asse:;sors v:i th suffi c i ent c l arity 
[,nd sec ondl y , tl:~.t the di rec tions t o them on findi ng the 
appellant cuilty on l esser offences ~ere inadequate . 

Acsuul t r,i th t he l::nife v;as ad.r.litted . So was t he 
infliction of numerous i njuries . The J udge tol d the 
asoessors tl'l:.lt tl:.er e r,as n o que s tion of an outright acquittal . 
:re s t'..lted cl ... crly t b.t~ t "',.,i1e stande.rd of proof required. \ ,a s 

one of s~t i sfaction beyond r easonabl e doubt . I:e l ater 
stated :-

"I t is for you to dec ide ·whether on all 
the evi ~cnce you arc satisfied that the 
accused , when he a ttacked h i s ~ i fe with 
the ci::ne kni fe (whi ch can be descr ibed 
a s a l ethal r,eapon , ) had at the time a n 
i nte.r~tion t o brine about her death . If 
you ~r e n ot outisri ed on t ~i s point or 
i l, ou u:c uoubtful , t h en the accused 
nust be c;ivcn the benefit of t hat doubt . 
In t.1: cse circunctclncec it Hould be in 
order .:.'or you to brine; i n an ultcrna ti vc 
verCict . 11 
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T.i:10 ,·:orc.c "beyond r c~s ono.bl e doubt" d o not h ~rc 

foll or, " s r~tis fied" . Hor is there any s pecific C:.irection 

r equirinc; the ascesnors , in case of doubt , to :fi nd the 

a ?pcllant not guilty of attenpted murder but cuilty of a n 

a l terna ti ve lesser offence . We are , hov,ever , convince d 

that t~"le s t::ite::eat could n ot possibl y ha ve l eft any doubt 

i n the assessors ' n inds ~ s to t heir function . 

As f or alternative offences , t h e Ju.dee r eferred t o 

t l1e meclica l evidence and expressed the opinion tha t they 

should find the injuries as anom1ting to serious har m.. Ther e 

nere ten k:: ife wounc.s , all on t h e arms , .four o:r them havin~ 

cause d cor.11:iound fra cture s of the b ones . The Judge t l:en s .... i d 

"If y ou consider that to be t he :positi on 
, ... Glc". t ~-..a t t he accused int e:ide d to ca1..-:..se 
,-;rievou..s l:arm , t h en i t will be in order 
::'o:. you to ex:;,r ess t he opi nion h e i s 
guilty of u,.'1.law:ful v10unding with intent 
to do c;rievous ha m contra ry to s ec t ~. on 
2 4 4 of the Pe:.-~al Code , or in t h e f urt her 
alterna t i ve causing grievous _am 
ccnt 1~ar :,· t o s ec t i on 227 . " 

The pa s3~GG is quite cl P- ~r a s to the s ,ocifi c 

l ecse r o:.:'f ences of w2lich t he a ppellant mi c}r t hav e 1Jc en 

::c-..u-1.cl gv.il t y . T!ic 6.counds , t her c f o::.·e , u.i ·e not sus~.,ai:";.r.bl e . 

~~ot much r:as urged i n support of Groun ds 13 2.n d 

1 5 c.:1:1. ':ie sc.;-,· no !!?.o::ce t han to expr ess t he v iew t :.c.3.t t he 

I.ear ned Jud,::e ' s d i recti on s on the natt ers r ef e r r ecl to ;,;ere 

correct o.n.c:. a dequa t e . 

The rer.:ainin e eround 14 conce r ns t i'lo s t o.tencn t 

:-t~c.clc by the ap::_Jellr.~n t t o t h e :police a short ti:2c nftcr tl"l.c 

i nci~e:it . Ho coer c ion or induccraen t ,;,as alle.:;cd but 

exclusion ·.1:.:0 urged as a matter of jud i c i a l discret ion. 

The Learned Judc e decl ined to exe rc ise h i s d i scre t ~on i n 

t1·1e n 2.11.ner s ue;gest cd . 
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tlCacons ::'or con.pl a int r,er-e firGtly t:_c t t2~e 

intervierrinc o~ficer, in tLe cauti on , h :?..d st:.:.ted t hL.t he 

\;c.s enq_uiria:::; ~'lto t .te ::natter in whi ch the a ppellant had 

;.1u:cdcrec1 his son :1oneel c.nc. assaulted his v1i fc causincr 

her grievous bodily harm; and secondly , that at ihe end 

of the s-tater.1cnt the officer had asked him i f he ·;;anted 

to tell him a~-thing else whereupon the appellaJ1t had 

remarked II I vmntea. to finish off my wife so she won' t be 

there nor wotlld there be any more trouble". 

As to he f irst compla int it v1as urged t hat the 

use of word 11I!l.urder11 in ihe caution was objectionable , 

being likely to c ause apprehensi on in the mi nd of the 

appell2.nt in support of which proposition counsel cited 

Sheik Hassan (9 F . L . ~ . 110) . The Learned Judge , q_uitc 

correctly, found the f a cts of the two cases complete ly 

d issi.I!lil ar . In Sheik Hassan vigorous interro~ation ha d 

taken pl ace over a long period during which Has s e.n ' s 

Counsel were d i sallowed c ontact vd th him. The Court there 

found :Z'ive distinct items of impropriety in the cm:.duct 

of superior p olice offi c ers viho among other things h Gd 

used tl1e expressi011 "~urder " during thE: q_uest.oning . It 

hel d tl1at the cv.mula tive effect of all these i t e::::is a:oov.nted 

t o harassnent and oppr ession . Ev en there , it ::;a i d , 

"It is perhaps true t hat no single matter 
of objection set out above v,ould i n 
i tself be suffi c i ent to make the statenent 
ina dmissible . " 

I n the present c&se no actual he.r ascment o.f any 

1:i:1d ic all et:;etl . 'lhe appella.i.7.t v,as himsel f on l!i s wc.y to 

report the matter t o the police a ,1d to hand in the l:ni fe . 

Ile never at any st~;:;e denied t hat he had caused the death 

of the decea sed. The Learned Judge was correct in saying 

" There is no evideace in the present 
case t helt t}~e accused Has i ~prcss ed by 
t J~c words used by the I nspec tor . He 
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l ~iinched forth into a lengthy 
ot~t c~cnt end ~~son one occasion 
c.:u-L·. : o. break L1. the proceedin_-;s 
re1.1inded of t he caution administered 
t o hio at the outset . 11 

As for t he question put by t he Lea rned Judge 
towards t L.e end of 1he intervi ew t l'B Judge sa id :-

"I blow o-:: no ca se in which has been 
held tnu. t a suspect who make s v,ha. t 
a!::ou.nt s t o a confession in the course 
of his narrative must be immedi ately 
treat ed under Judge ' s Rule III . The 
queGt i on as framed by the Inspector 
mas innocuous a nd it r✓as natural to 
put it i n the circumstances . ·;/hatever 
t.:1e accused s uid t hereafter cannot in 
c y view be declared inadmissi bl e on 
the groW1ds tha t the ~uestion was 
un:: c.. ir . " 

;;e concur . 

Ground 1 6 , on sever ity of sentence for attempted 
I!l.Ul."dcr ' \. r s not r ursued . 

Tr:e a::9cul is dismissed . 

VICE PRESI DEUT 

th l~DA-1 ...... ~ ..... . .. . ... . . 
JU:)8'.S er AW EAL 



ADDENDill,~ 

Since tho compl e t i on of t l:is juiement we have 
been , by consent of both counsel, r eferred to the text 

book Criminal Law of Queensl and by R. E. Carter , 
particularly to section 23 of the Criminal Code of that 
s tate (which is in terms identical with those of section 9 

of the Fiji Penal Code) and the commentary thereunder. 
We do not find anything there which will persuade us to 
c ome to a view different f rom that expr essed in the 
judgment. The appellant' s act in this case was a "willed" 
act and the "intent" was to cause s er i ous bodily harm. 
Nothing about those two elements was accidental. What was 
unforeseen, i f the defence version were accepted , was the 
sudden appearance of the child in front of the appellant. 
Under the definition of malice aforethought i n the Fij i 
P enal Code it is immaterial that the blow aimed at the 
wife with the necessary intent fell upon the child . The 

directions on the issue were , t herefore , in our view 
correct . 

Dealing with Tim.bu Kolian v . R. (119 C. L. R. 47), 

a ca s e deciued under the Queensland Code , the l earned 
authors of Criminal Law - Smith and Hogan (5th edition, 
footnote at p .62 ) say -

"Under the Queensl and Criminal Code 
transferred malice is inapplicable ." 

We find it unnecessary to comment on that case . It 
mi&}'1t well be, however, ( thoueh He express no view on it) 
that on the facts of t :.is case where the appellant was 
aware of the presence of the chil d in the vicini ty, the 

appel lant 's act , on a proper direction , could be held t o 
be murder even under section 302 of the Queensland Code 
(which defines murder) . 
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I n any case , under the Fiji l aw and the 

English cases , which our courts consider binding , there 
seems little doubt th~t the rule relating to transferred 

malice , as enunciated by the Learned Judge, would be 

applicable to the version put forwarded by the appellant • 

. . . . . . . . . . . . . . . . . . . . . . . 
VICE PRESIDENT 

1 1 R-R'{[) 
I . ... , JUDGE . OF . iiPBii . . . 
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