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JUDGMENT OF THE COURT 

Barker, J.A. 

Appellant 

Respondent 

This is an application for leave to appeal 

out of time. 

On the 21st December, 1982, Madhoji J. delive r ed 

a res e rved decision in the Supreme Court; he gave judgment 

in favour of the respondent on a claim brought by the 

appellant for damages for alleged wrongful termination of 

his contract of employment with the r espondent as its 

Repair and Overhaul Superintendent. In his judgment, 

Madhoji J. had preferred the evidence given by the 

respondent's witness to that of the appellant in crucial 

areas. 
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Judgment was seciled by the respondent on the 

30th March, 1983: in terms of Rule 16 of the Court of 

Appeal Rules, time for appeal then began to run. The six 

weeks for appealing as of right expired on the 11th May, 

1983. On 26th May, 1983, costs were taxed and a consent 

order was made. On this day too, the appellant purported 

to file out of time a notice of appeal: this document was 

never served on the respondent. 

The present application for leave to appeal 

out of time was not filed until 15th March, 1984. It came 

before Mishra, J.A., sitting alone as a Judge of this 

Court in terms of Section 20(a) of the Court of Appeal Act 

(Cap. 12). On the 22nd May, 1984, Mishra, J.A., dismissed 

the application. He noted in his judgment that counsel 

for the appellant had conceded that the delay was inordinate 

and that the appellant could succeed only in rare circums

tances which the learned Judge found not to exist. In terms 

of Section 20 of the Court of Appeal Act, the appellant has 

exercised his right to have his application for leave to 

appeal considered by a full bench of this Court. 

In support of his application, the appellant, 

who now lives in Rockhampton, Queensland, Australia, 

de posed that, after he had failed in his action, he gave 

his then solicitors instructions to appeal. They took the 

advice of counsel: he stated that he and his solicitors 

agreed that the appeal would be filed within the time 

allowed by the Rules. He further deposed that his solicitors 

told him that they were unaware as to when judgment had been 

sealed and that, consequently, an application for leave to 

appeal would be necessary. Appellant has been unemploy e d 

since leaving the employ of the r espondent in January, 1982 
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he has applied unsuccessfully for over 200 positions. 

As a professional aeronautical engineer, he claims that 

the adverse judgment affects his future. 

An affidavit was filed from the appellant's 

former solicitor. He confirmed that the appellant left 

Fiji after he had given evidence and before the trial hod 

finished because he was without a job and his visa had not 

been extended. He acknowledges that the appellant sought 

the solicitor's advice on whether to appeal or not. The 

solicitor alleged difficulty in maintaining contact with 

the appellant as well as personal difficulties of his own 

caused by his being involved in public office and in 

changing legal firms. 

The principles for granting of leave to appeal 

out of time are the same in Fiji as in other Commonwealth 

jurisdictions. The Court must deal with the particula~ 

circumstances of each case. A convenient statement of 

principle is found in the judgment in New Zealand Court 

of Appeal in Avery v. No. 2 Public Service Appeal Board 

and Others, (1973) 2 NZLR 86 where Richmond J. (as he then 

was) said at p. 91 

"When once an appellant allows the time 
for appealing to go by then his position 
suffers a radical change. Whereas previously 
he was in a position to ap peal as of right, he 
now becomes an applicant for a grant of indul
gence by the Court. The onus rests upon him 
to satisfy the Court that in all the circum
stances the justice of the case requires that 
he be given an opportunity to attack the 
judgment from which he wishes to appeal." 



The cases show that a mistake on the part of 

a legal adviser can provide sufficient cause to justify 

the Court in exercising its discretion to grant leave. 

For example, in Gatti v. Shoosmith, (1939) Ch. 841, there 

was a short delay caused by a misunderstanding on the part 

of the managing clerk of the appellant's solicitors which 

was said by the Court of Appeal to have been one which might 

very well have arisen. In Lange and Others v. Town and 

Country Planning Appeal Board and Others, (1967) NZLR 615, 

Gatti v. Shoosmith was followed and leave granted in 

circumstances where a solicitor had erroneously advised his 

clients as to the date by which security for costs had to 

be found. 

In that case, the Court held that the proposed 

respondents had not been misled to their disadvantage by 

any act or omission of the appellants or their solicitors': 

they had always understood an appeal was to proceed and 

negotiations as to the form of the case on appeal had been 

in progress. 

On the other side of the line, leave was not 

granted in Avery's case itself: although there had been 

only a slight delay after the appeal time had expired and 

that delay had bean caused by a mistake on the part of a 

solicitor, there was real prejudice to a third party in 

granting leave to appeal. The intended appellant had 

claimed that he was entitled to a position in the Public 

Service and that the proposed respondent had wrongly 

appointed another person to the post. That other pe rson 

had taken up the position: he would have been considerably 

prejudiced if he had had to vacate it. Richmond, J. said 

at p. 92 : 
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"Mr. O'Flynn pointed out that this was o 
case of a solicitor's error resulting in a short 
period of delay after the expiration of the 
ordinary time for appealing. That delay, he said, 
had not prejudiced anybody. No doubt there may 
be many cases where this type of argument might 
prevail upon the Court to grant leave. Clearly 
however the Court is not restricted to such 
considerations. The rules do not provide that 
the Court may grant leave if satisfied that no 
material prejudice has been caused by the failure 
to appeal in time. Everything is left to the 
discretion of the Court on the wide basis that 
leave may be granted in such cases as the justice 
of the case may require. In order to determine 
the justice of any particular case the Court 
should I think have regard to the whole history 
of the matter, including the conduct of the 
parties, the nature of the litigation and the 
need of the applicant on the one hand for 
leave to be granted together with the effect 
which the granting of leave would have on 
other persons involved." 

Mr. Patel, for the proposed appellant in this 

case~ submitted that there would be no real prejudice to 

the respondent if leave were to be granted: he contrasted 

the situation in the present case to that where the 

proposed respondent was an individual who had ordered his 

affairs in knowledge that there would be no appeal. He 

submitted that there could be no such prejudice in the case 

of a large commercial organisation such as the respondent. 

He also referred to the hardship suffered by the appellant 

who had been out of work for more than two years and who 

hod been maki.ng valiant attempts to find specialised 

employment in various parts of the world. 

We do not consider that this is a proper case 

where justice requires that leave to appeal be granted for 

the following reasons : 
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(a) The delay in applying for leave, olmost 

18 months after the judgment was delivered, 

is inordinate and not properly explained, 

even in the context of an overseas appellant 

who might have had difficulty in communi

cating with his solicitors. 

(b) The ca5e is not one where there has been 

some mistake as to time limits or the like 

of a relatively minor kind which would 

justify leave as in, for example, Gatti v. 

Shoosmith: the solicitor here knew what the 

time limit was; his mistake appears to have 

been a serious one. The corollary of this 

statement is that the appellant may well 

now recnive advice that he has another 

remedy which he can pursue: in the circum

stances, that -is not som6thing on which we 

can adjudicate at present. 

(c) The reasons advanced by the appellant are 

not sufficiai1tly cogent to outweigh the 

above two factors: whilst it is true that 

the position of the respondent cannot 

necessarily be equated with that of an 

individual, the respondent is n~vertheless 

entitled to have ordered its affairs on the 

basis that there would be no appeale 

Looking at the whole of the picture, as 

suggested in the Avery case, there is no 

indication of any sense of urgency 

exhibited by the appellant. Judgment was 
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sealed, not by the appellant but by the 

respondent with the result that an appeal 

cou l d have been lodged in time within almost 

5 months from the date of judgment . There 

was then on abortive attempt to file an appeal 

in Moy 1983: for reasons unexplained to us, 

this move was not i mmediately followed by an 

application for leave to appeal out of time. 

Had application been filed in May or June 1983, 

there might hove more prospect of a successful 

application. 

(e) We agree with Mishra, J.A., that it is not 

uncommon for litigants in Fi ji Courts to 

be resident outside the country but that 

with the present state of international 

communications, absence from Fiji can 

seldom if ever be advanced as a valid 

ground. 

(f) Although th~ merits of cases and the likeli-

hood of 0 successful appeal was said at 

p. 846 in Gatti v . Shoosmith not to be a 

matter of concern on an application of this 

sort, we do observe that the proposed appeal 

would be against findings of fact and the 

judge ' s disbelief of the appellant. Th e case 

con be distinguished from those where there is 

a point of law in issue: for exampl e , Thompso n 

v. Turbett, (1963) NZLR 71 where it was alleged 

that the qu es tion for decision on the proposed 

appeal was one of public importance. In that 

case, leave to appeal out of time was refused 
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by the New Zealand Court of Appeal 

because the appellant had made a 

deliberate decision not to appeal from 

which he subsequently resiled. 

For all the reasons stated, the present 

application must be dismissed with costs. 

-
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Judge of Appeal 


