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This is . an appeal against the conviction of the 
appellant by the Supreme Court of Fiji at Suva upon two 
charges of obtaining goods by fals e pretences . 

In eac h case the company a l l eged to have been 
defrauded was Bu rn s Philp (S . S . ) Company Limited at Suva 
and each case involved the presentation of a cheque to 
that company by some person , the acceptance of the cheque 
and the giving in return of~ quantity of groceries and 
some cash as change . The first count concerned Bank of 
New Zealand cheque No . ·374662 for $114 . 05 presented on 

the 29th January, 1982 , and the second Bank of New Zealand 
cheque No . 375459 for $106 . 62 presented on the 4th February, 
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1982 . The fact that the person who presented the cheques 
to the company (we will refer to it as Burns Philp) had no 
entit lement to them- ·and was therefore acting with intent 
to defra ud, was established at the tr ial in the Supreme 
Court beyond any doubt . Wh at had to be decided was 
wtiether the appellant ~as proved to have been the oerson 

' who presented the ~heques and received the goods and money . 
One of the original three assetsors had be~n discharged 
during the course of the trial, but each of the remaJning 
two expressfd the opinion that the appellant was gui lty on 
each count . Th e learned Chief Justice agreed and convicted 
h i m a cc-or d i _n g 1 y . 

The notice of appeal contained eight grounds . 
Mrs . Hoffman , who appeared for the appellant, sought to add . 
three more, but object ion was taken on the ground of lateness . 
No n o t i c e 11 a d IJ e e n g i v e n o f t 11 e rn t o c ·o u n s e I o r t h e C o u r t a n d 
they were disal l owed . We now s~t out Grounds 1-8 in the 
Notice 

" 1 • TH A T th e 1 e a r n e d J u d g e e r red i n , f a c t a n d i .n 
law .wh en he improperly ' commented du ring· the 
course of his summing up as follows 'why did 
he not tell his activities of 29th January 
and 4th February to the Investigating Officer 
in his caution interview '. It is submitted 
that the learned Judge in making such comment 
disregarded the Constitutional Right of the 
Appellant to remain silent and furth~r dis
regarded the Appellant's evidence that he was 
advised by his solicitor ' s clerk not to · answer 
any questions. 

2 . THAT the l ea rned Judge over-emphasized the 
evidence given by the Prosecution witness 
Seieana Robana Kadavu as sho wi~g th e Appellant's 
guilt, in comparison to the evidence given by , 
another pro secution witness Such itra Nand, who 
according to the evfdence knew the Appellant 
for the same l ength of time as S~reana bu:t was 
unable to identify the Appellant at th~ ide·nti
fication parade . 

3 . THAT the learned Judge failed to give sufficient 
or adequate direction to the Assessors as to the 
way or the manner in· which they ought to have 
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treated th~ e vidence of Suchitra Nand and 
George Barret wt1 ose e vidence we r e clearly 
in favour of the Appellant . 

4. THAT the learned trial Judge erred in law and 
in .fact in failing to adequately direct the 
assessors to treat ea~h count separately and 
further er r ed in not outlining t he evide nc e 
sepa r ate ly in relation to each count. 

5 . THAT th e l ea rned Judge failed to watn the 
assessors in r e lation to the id entification 
made by Litiana Korodrau at the identification 
parade when there was e vidence that the said 
wi tn~ss was acquai nt ed with the accused . 

o . THAT the learned trial Judge wr ong ly exercised 
: his discretion in admitting in e vidence the 
• purported specimen handwri ting of the Appellant 

when the same ought to have been rejected on the 
gr ound s t hat the prejudicial va lue in · adm itting 
the same far outwe i ghed the probative value . 

7 . THAT the l ea rned Judge e rred in no t discharging 
all three assessors , wh e n it was discovered by 
the own admission of one of three assessors , 
that he .was · an Ex-employee of Burns Phi l p (being 
the Comp lainant Company) and who was subsequently 
discharged from his duty on the complaint of the 
Ap pellant ' s counse l . during the course 6f the 
trial . It is subm i tted that the r emai ning 
assessors may have been prejudiced by what may 
ha ve been told or discussed about the Complainant 
Company by the said assessor before he was dis- . 
charged, thereby substantial miscarr ia ge of 
j~~tice has bee n done to your Appellant . 

8 . THAT the l earned Judge wron g ly admitted the 
caution interview ,of the Appellant as part of 
the e vide nce when the Appellant gene rally made 
no reply to the questions put to him by the 
Investigating Officer . It is submitted what 
was said by the Police Officer to the Appellant 
was prejudicial, irre l evant and inadmissible in 
1 a W • II 

For the better understand in g of the grou nd s it 
will be he l pful to set out a passage from the summ ing up, 
which has not been directl y attacked by counse l, contai~ ing 
a list of "basic facts . . , .. • not disputed" . This reads : 
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11 1 . • That on 22.1 . 82 a tax refund cheque of $114.05 
was made out by the Inland Reve~ue Department 
to one Silisitino Mada and was addressed and 
posted to him at the given address . 

2. That on 1 . 2 . 82 a tax refund cheque of $106 . 62 
was made _out by the Inland Revenue Department 
to Sheila Wati Chand and was addressed and 
posted to .her at the ~iven add ress. 

3. Th at neither Silisitino nor Sheila Wati ever 
r ece ived their respective cheques . 

4 . That on 29th January, 1982 an Ind ,ian man with 
a beard turned u~ wJt~ Silisitino ' s tax refund 
cheque at BP Ltd . Supermarket and had it cashed 
through Sereana and Litiana and obtained 
groceries to the value of $93 .85 and $20 . 20 in 
cash. The Indian man gave his name as P. Kutty 
of Stall Nos . 6 a nd 7, Suva Market. The time 
he went through the cashier was 12 . 47 . 

·s . That on 4th February , 1982 the same Indian man 
turned up again at ·sp Ltd . Supermarket, this 
time with Sheila Wati 1 s tax r efu nd ·cheque and 
had it cashed by Suchitra Nand after it had 
been authorised for payment by George Barratt, 
Assistant Store Manager and obtained groceries 
to the value of $49 . 01 and $57 . 61 in :a3h . The 
time he ·we nt through the cashier was 08 . 53. 

6 . On 10th March, 1982 an Identification Parade 
was held at the C~ntra l Police Station during 
which Sereana picked out the accused as the 
man who had cashed Exhibit 1 and obtained 
groc e ri es . Also at the same . Id entification 
Parade Litiana picked out the accused as the ' 
person whom she had seen at BP Ltd . on 29 .1 . 82 
and 4 . 2 . 82 . Neither George Barratt nor 
Suchitra Nand' was able to make any posttive 
identification who had cashed Exhibit 2 at 
BP Ltd . 

7 . That on 10th March, 1983 after the Ident i fication 
Parade accused was interviewed under caution by 
D/C IMO SAGOA . The record of interview is 
Exhib it 5 . During the interview accused refused 
to ans wer any questions relating to the allega
ti-0n that he was the person who cashed the two 
cheques at BP Ltd . and obtained groceries and • 
cash on. them . 

8 . That during the interview the accused wrote out 
in his handwriting on a piece of pape r the 
variou s words dictated to him by D/C Imo which 
is Exhibit 6 . 11 
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The appellan~ called no evidence but made a lengthy 
un sworn statement . The "sal i ent points" were read by the 
learned Ch i ef Justice to t he assessors in his summing up, 
but no record of what he sa i d i s included in the record of 
appeal; we must therefore endea vour to make our own pr~cis . 

The appellant was a d i rector of Plascoat Company 
Limited a company formed in 1974 and emp l oying ]2 people in 
i t s factory . It was about fou r years si nce he did any 
shopping . His wife did it every Friday night at the R. B. 
Patel Supermarket at Waimanu Road where he would pick her 
up . They did no shopping at Burns Ph ilp Supermarket . He 
rejected any idea that he was acquainted with the cashiers 
at Burns Philp . He did not thin k that anybody had seen him 
with a beard . He was al ways ·a well shaved and well groomed 
person· - neat ly dr.es·sed . He could not remember a·ctua l ly 
the things he did on the 29th January and 4th February (the 
days relevant to the charges) but r ead out extracts from 
his diary purport ing t o show his business activities . He 
c l aimed he would not ha~~ had time to be in Burns Ph i l p 
cashing cheques . 

The appellant cont inued wi t h a deta il ed description 
of what occurred afte r he was asked to go to the Police 
Station on the 10th March . He was told at the Station that 
he would have to attend an ide ntification parade . He did so . 

. . 
After the parade he was questioned by 0/C Imo Sagoa (P . W.1 0) . 
Before he started he said he wanted a la wyer before he 

' answered questions . We set out verbatim a few lines of the 
appellant ' s statemen t on th i s subject : 

"I was asked what l awyer I wanted . I told him 
Parmanandam & Co . 1 s Off i ce . So he rang and . while 
st i ll holding the rece ive r he as ked 'who do yo u 
want to speak to? ' I to l d him I want Mr . Parmanandam. 
Parman_anda·m not in the office so I said 'get me 
Mr . Nair , the clerk, on the line . 1 I spoke to 
Mr . _ Na ir . I told him t he s i tuation . I briefed him 
that I was brought from the office and what is 
happ e nin g he r e i s tot1ally different . That was 
something close to ' 4 ' o ' clock . Mr . Nair sugg·ested 
that 'the l awy e r s are out and he suggested me not to 
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a nswe r any questions and as soon as I f ini shed 
from there I go s trai ght to the off i ce . After 
that the que stions that ' they as ked , and I refused 
to ans wer any quest i ons and they ca rri ed on and 
they charged me . Th ey were hamme rin g at me in 
s uch a way t o as k me where did I get the c he que, 
why I committed it and so on. " 

The r emai nder of the statema't includes the 

a ll egat i on (a) that he told the police that he was not in 
need so as to comm it suc h a cr i me and ( b) that the po l ice, 
then sea rched hi s house in detail looking for art icl es of 
food f r om Bu r n s Ph i 1 p , b 1,J t , 

1f o u n ct none . 

Grounds 1 and 8 of the appeal r a i se question s 
concern ing the sta tement take n by Detect ive Co r po r a l Imo Sagoa , 
admitted as Exhibit 5 ; the appellant 1 s version of its making 
appears immed·i ate ly abo ve . Th e co r poral 1 s ev i dence was that 
he caut i oned th e appe ll ant and questioned him , but he sa id 
he refused to ' ans wer a ny of the questions . The interview. 
la sted about an hour and a ha lf and Exh i b i t 5 i tse l f shows 
th at a great number of quest ion s we r e as ked of the appellant, 
putting to hi m the case upon whi ch the pro sec ution 
subseque ntly r e li ed in Court . In cross examination the 
corpora l sa id that the appellant did not ask him to telephone 
to a iolicitor . No r did the wi tness phone Pa r manandam Ali & 
Co . and speak to a clerk, Mr . Nair . 

On thi s question of fact we f ind it rather su rpri sing 
that the l ea rn ed Ch i e f Just i ce d id not, in his summi ng up, 
bring it to th e assess ors • attentio n . The appel l ant 1 s claim 
to have adopted the attitude he d i d. beca us e he had been acting 
pn ad vice from a l ega l office , seems to us p l ausible , in th ~ 
case of a bus inessma n of some e xp eri ence . No doubt the 
learned Chief Justi~e had included the appellant •s version 
of the matte r in the "sa li ent points" of the appel lan t 1 s 
unsworn statement of whi ch he had just reminded the assessors . 
But the r e was. ad ve r se c riticism of the appel l a nt implied in 
the passage : 
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"You may think i t most odd indeed for him to 
keep to himself wh at was obviously vital 
information not only from hi s own point of 
view but a l so from the wider interest of the 
proper investigation of thi s case . " 

The appe ll an t' s own exp l anation for his r eason for adopting 
the "odd " att itude bei ng that · he was acting on advice this 
wa s another i ssue of fact for the assessors, of which they 
could with advantage have bee n reminded . 

Ground 1 of the notice raises the questio n of 
con s titutional rights to . remain silent . Mrs . Hoffma n did 
not quot e any sect i on of the Constitution in suppo rt of her 
argument but, before be ing asked to ma ke a stateme nt, th~ 
appe llant had been caut i oned and told that he need not say 
anything unless he wi shed to do so . In many cases it could 

' ' ' 

be oppre ss tve, and deny validity to the accepted ~rocedure , 
i f , the caution having been given the accused person is to 
be. c r i t i c i s e d for ha v i n g acted upon i t . 

The case of an alibi, however, has been singled 

I I? 

out for _specia l pro vi sions , which, in F.iji are contained in 
section 234 of the Crimina l Procedure Code . In brief they 
provide that a pe rson accused s ha ll not without l eave of the 
Court adduce evidence in support of the alibi wi thout having 
g i ven notice of his intention before the end of fourteen 
days from the end of the preliminary inquiry . What i s meant 
by an al i bi i s demon s trated by section 234(7) which reads 
(in part) 

"(7) In thi s section -
'evide nce in support of an alibi I means 
e vi de nce tending to show t hat by reason of 
the pre sence of the defendant at a particu l ar 
place or in a particular area at a particular 
time he was not , or wa s unlikely to have been, 
at th e pl ace wh ere the offence is alleged to 
have been committed at the time of its alleged 
comm i ss ion . II 

While what th e appellant sa id in his unsworn statement was 
ge ne ral rathe r t ha n s pecific it wa s susceptible to checking 
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by the prosecution if they had been ap prised of it and we 
think the learned Chief Just ice was justifi ed in his opinion 
that it ought to have been put forw ard as an a li bi . On that 
basis he· was entitled to be critical of the time at which it 
was in fact first put forward . 

The criticism put forward in Ground 8 that Exhibit 5 
wa s wrong1y adm it ted in evidense was founded on the allegation 
that it wa s prejudicial and irrelevant . It was not in fact 
objected to as such , though a collateral matter concerning 
handwriting arose and forms the subject matter of Ground 6 
(below) . Nevertheless it is hard to see how a cautioned 
statement by an accused person consisting so l ely of refusal s 
to answer a series of quest i ons, can be relevant evidence for 
the prosecution . If the se ri es of quest i ons is a me r e device 
to p la ce before ass es sors material not otherwise available · 
,or admi s sible such a statement is not on ly irrelevant but 
materially p_rejudicial. In 'R. v . HaHigan !_1973/ N .. Z.L . R. 158, 

the New Zealand Court of Appeal sa id at page 162 : 

"This Court has s·aid before, and it now repeats 
it, that police officers cannot be allowed to 
introduce evidence for the Crown by making 
accusations to a suspect, and, when they receive 
no damaging admissio n in reply, r etail ing to the 
ju ry wh at they sa id as if it were relevant 
ev i dence . Where this is the effect of what was 
done, and i{ .i-s the effect of what wa s done here, 
this Court will not a ll ow a co nvicti on obtained 
upon s uch evidence to stand, unless it i s clearly 
demo nstrabl e that without that evidence the jury 
must have convicted . 11 

In the present case however this was not the . . 

situation , as the mater i al used in framing the statement was 
put before the Court by other proper evidential means . It 
was not therefore prejudic ial, and whil e , if the point had 
been pressed it might s trictly have been excluded _on the 
g r o u n d o f i r re 1 e v a n c e , i t c a u s e d n_o m i s c a r r i a g e of j u s t i c e . 

Grounds 1 and 8 do not therefore avail the appellant . 
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/\notl1 e r matter touching on procedu r e is r aised in 
Ground 7 . The gr ound has been set out above but Mr . B~lewa 
.challenges its wording as not justifi ed by any thing contained 
in the record of appea l. 

According to that record the matte_r was brought to 
the attention of the Court by Mr . Maharaj, then appearing for 

' 
the appellant, on the 10th March, 1983 - the assessors were 

' sworn on the 7th March and the two assessors remaining gave 
I I I ' ' 

their opinions on the 15th . The 1e·arned. Chief Just i ce 1 s 
not e is as follows : 

"Thursday the 10th day of March, 1983 at 9 . 30 a . m. 

Mr . Thorley for the Prosecution 
Mr . Maharaj for the Accused 

In the absence of the Assessbrs 

Mr . Maharaj: 

Seek to have assessor Mr . Aull discharged 
from further proceedings in this case. He was 
seen speaking to prosecution witnesses when the 
case adjourned last Monday . Justice must be 
seen ·to be done . 

Mr . Thor 1 e y : 

In the circumstances perhaps only two assesso rs 
should' ~o on with case . 

Court: 

Sgd . T. U. Tuivaga 
Chief Justice 

Ve ry we ll, I will ask Mr. Aull to retire from 
case. (Assessors return) . (Mr. Aull retires) . 

It i: apparent that much more is alleged in 
Ground 7 than was justified by what happened in Court. 

Ii 

Mrs . Hoffman, who did not appear in the Court below, was not 
abl e to account for the divergence and w~ feel that we must 
be guided by the learned Chief Justice ' s note . It is 
recorded there that Mr . Aull, the assessor iri question, was 
seen speak ing with Crown witn~sses on the first day of the 
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case . Mrs . Hoffm i n s ubmitted th at Mr . Aull would have had 
discussions with the other two assessors and justice must 
be seen to be done . All such cases must be considered 
seriously and we have noted the case of R. v . Sawyer ( 1980) 
71 Cr . App . R. 283, in whi ch R. v . Twiss (1918) 13 Cr . App . 
R. 177 was considered . Every case, howeve r, must be 
considered upon its own facts and we note that in the present 
one a ll th~t counsel applied for wa s the discharge of the 
particular assessor . The learned Chief Justice acceded to 
that a·nd we do not think any case has bee n made out to induce 
this Court to think or find in the ci rcumstances accepted, 
that that was a ·wrong exercise of his discretion . 

We will next ·consider Ground 6 . Corporal Imo Sagoa 
had, as he sa id, invited the appellant to test his own 
handwriting . He dictated a fe w words whi ch had been written 
on the backs of the cheques and the appellant wrot e them . 
Wh en this e vide nce was tendered, objection was take n by th~ 
defence on the ground that comparison of handwriting should. 
only be mad e by experts, but the le ar ned Chief Justice ruled 
that · in the circumstances of the case it wa s admissible . It 
wa s left in th e summing up to t he assessors as an additional . 
piece of evidence relied upon by the prosecution . What the 
prosecution alleged by way of similarities was set out but 
had apparently on ly the support of having been pointed out by 

.prosecution counsel . No witness, expert or othe rwise, was 
called to compare the handwrit ing . In the circumstances, 
wh en the learned Chief Justice said 

11 Accord ing to the prosecution the simi larities • 
be tween those handwritings are so striking that there 
ca n be no doub t whatever that the accused was the 
a uthor of th em all . 11

• 

the re was danger that the assessors may not have r ealised 
sufficient ly that it wa s on ly the prosecution's opinion that 
was being advanced . 

In thi s part of the ca se, and in spite of a warn ing 
which he gave to the assessors l a ter, we consider, with reipect 
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case. · Mr s . Hoff ma n submitted that Mr . Aull would hav e had 
discussions with the other two assessors and justice must 
be see n to be done . All such cases must be considered 
serious ly and w2 hav e noted the case of R. v . Sawyer ( 1980) 
71 Cr . App . R. 283, in which R. v. Twiss (1918) 13 Cr . App . 
R. 177 was considered . Every case, however, must be 
considered upon its ow n facts and we note that in the present 
one all th~t counsel appl i ed f or was the discharge of th e 
particular a ssessor . The learned Chief Justice acceded to 
that and we do not t~ink any cas~ has been made out to induce 
this Court to think or find in the circumstances accepted, 
that that wa s a wrong exercise of his discretion . 

We will ne xt consider Ground 6 . Corporal Imo Sagoa 
had, as he sa id, in vited the appellant to test his own 
handwriting . He dictated a few· words which had been written 
on the bac ks of the cheques and the appellant wrote them . 
Wh e n thi s ev idence was tendered, objection was taken by the 
de fence on the gro und that comparison of handwriting should 
only be made by e xpe rts, but the l ea rn ed Chief Ju st ice ruled 
that in the circumstances of th e case it was admissible . It 
was l eft in the s umming up to the assessors a s an addit i onal 

' piece of evidence relied upon by the prosecution . What the 
prosecution alleged by way of similarities wa s set out but 
had apparently on ly the support of having been pointed out by 

.p ros ec ution co un se l . No witness, expert or otherwis e, was 
called to compa r e the handwriting . In the circumstances, 
wh en the learned Chief Justice said 

11 Accord ing to the prosecution the similarities ' 
between tho se handwritings are so striking that there 
ca n be no doubt wh a teve r that the accused was the 
author of them all . 11

• 

there was danger th at the assesso r s may not have realised 
suffic i e ntly that it was only the prosecution's opinion that 
was be ing advanced . 

• In thi s part of the case, and in spite of a warnin g 
which he gave to the assesso rs later , we consider, with reipect 
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th at the l ea rn eci Chief Justice e rreu . lhe law and practi ce 
on the sub j ect of handwriting has been laid down in a seri e s 
of cases . An ear ly one was R. v . Harvey (1 86 7) 11 Cox C. C. 
wh ere 3l ackbu rn J. in a case wh e r e the e vidence was "ve ry 
slight" said that he di _rl not think it wou l ~ be right to l et 
the jury compare the handwriting (in some copy books ) without 
so rn e a s s i s t . a. n c e . 

In R. v . R_ickard ( 19 18) 13 Cr . App. R. ·-140 the 
Court said that a l etter in e vidence should not have been 
hand ed to the jury (to compare with an allegedly forged 
receipt) to form an op i nion by comparison . In that case a 
po lice witness ·had made a comparison ~u t it was sald he was 
not an expert . It was said, howev e r, that if there were 
striking similarities a different conclusion might have 

• bee n r ea ched . A s imilar opi nion i s e xpre ssed in Adams' 
Cri min a l Law a nd Practice in New Zealand (2nd Ed iti on) 
para . 3993, as follows : 

• "The r e may, it is submitted, be extreme cases 
wh e r e the result of comparison is so ~bvious 
th at no ass istance is needed: " 

In R. v . Til l ey ( 196 1 ) 45 Cr . App . R. 360 the 
accused ga ve ev idence and were asked to ·give specimens of 

.ha ndwriting during cross examination . No expert was call ed 

and the Crown made no refere~ce to any similurities . In the 
summing up the Judge invited the Jury to for m the ir own vi ew 

on the genuineness of the disputed receipt an d -: xpressed his 
own vi e w on certain similarities . The C~urt, fo l lowing 
Rickard (supra) a nd Day (1940) 27 Cr . App . R. 168 reaffirmed 

I 

the statement of principle that : 

"A jury s hould not be left unassisted to 
de c ide questions of disputed handwr i ting 
on th e ir own . " 

T 11 c s am e pr i n c i p ·1 e w a s a pp 1 i e d i n R . v . 0 ' Su 1 1 i v a n 

(1969) 53 Cr . ·App . R. 274, though in that case the disputed 
documents had a lready been put before the jury as pa rt of 
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the probative material of the .case . There was no possibility 
of keepi ng _it out of -e vide nce: Winn L.J . said , at p.281-2 

-"The document had to go before the jury in the 
in sta nt case since it formed part of the probative · 
material es tablishing the visit by the man who took 
away the wallet and the fact that he had e ntered 
so mebody' s name in the register of the bank . The 
jury was not in the instant case invited to make 
any comparisons, as the jury had bee n in Till ey 
(supra) . The l ea rned Deputy Chairman in the 
i .nstant case d id not himself purport to make 
any comments of any kind about similarities or 
dissimilarities, as had been done by the learned 
Deputy Chairman in Tilley (supra). The jury we r e 
wa rned very, very carefully and str ingently not to 
.ma ke these comparisons . 

In t he circumstances, it do es not seem to this 
Court that t~e jury in the instant case can be said 
to have bee n left to decide questions of d isputed 
handwr iting on their own . It is true they we r e not 
e ffect ively pr eve nted from doing i t . Wh at could 
poss i bly have bee n do ne ef f ect ively t o prevent 
them from making the comparison passes the 
compre hension of the Court . 11 

Later he said, at pp . 282-3 

''It seems to the Court that in the instant case 
the matte r was dealt wi,th properly . Th e f act 
rema in s that there is a very real danger where 
th e jury make such comparisons, 'but a·s a ma tter 
of practi cal r ea lity all tha t can be done is tb 
as k them not to mak e the comparisons themselves 
and to have vividly in mind the fact tha t they 
are not qualified to make comparisons . It is 
ter ribly ri sky for jurors to at t empt comparisons 
of wri ti ng unless th ey have very special training 
in t his part icular scienc e . All pos sib l e was done , 
th i s. Court thinks, with great care and very fairly 
by the Court in the instant case . It may we l l be 
that, despite it, the jury did t ry to make 
comparisons . . Tha t is really unavoidable and it 
shou l d be accepted these day s that Till ey (supra) 
cannot a lways be in ·it s literal· mean ing exac tly 
app li ed ; ne verthe l ess e very possible step and 
regard shou l d be had to what was said by t he 
Court in that case , inasmuch as never shou ld it 
be deliberately a matte r of invit at ion or ex hor ta 
ti on .to a jury to look at_ disputed hand wri ting . 
There should be a wa rnin g of the da ngers ; further 
tha n that as a matter of practical r eali ty it 
cannot be expected that the Court will go . 11 
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The report of this case contains also a description 
of the warnin g given by the Deputy Chairman to the jury . It 
will be .sufficient to quote, from page .279 " .••• • and for 
several pages of the manuscript he set himself strenuously 
to warn the jury ~gainst the dangers implicit in their 
making comparisons -0f writing without being expert, as of 

course they were not . . .. " 

In the present case we are satisfied that there 
has been · a definite breach of the general principle . It 
was not a case like O'Sullivan where the evidence in question 
was alrea?y in for necessary probative purposes . It was 
put in deliberately by the prosecution for the purpose of 
comparison. This is where the error first arose . It should 
not have been te~de~ed, as the prosecution well knew ·that 
it had no expert e vidence to assist the assessors on the 
question. Without an assurance from the prosecution that 
they proposed to call _expert evidence (we l eave aside the 
questio n of wh at constitutes an expert on the subject) the 
learned Chief Justice ought to have exercised his . discretion 
against admitting it . Once it was admitted it was clearly 
not a case wh ere the similarities were so obvious that the . 

rule could safely be disregarded, and the direction to th~ 
assessors should have been to disregard 'the sp~cimen which 
the appellant had provided and also any comparison made by 

the prosecution . Instead, there was an invitation to the 
assessors, contrary to what was said in O1 Sullivan to look 

at the disputed handwriting. 

The l ea rned Chief Justice did give a warning to 

the assessors . This is of course essential in such cases 
as O1 Sullivan where the evi~ence is before the assessors in 
any event . But in our judgment a warning can seldom, if 

ever, be a satisfacto ry substitute for failure to observe 
the correct pract ice where the evidence should not have 
been before the assessors in the first place. 

In the present case the learned Chief Justice 

sa id 
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" ln cons idering the evidence relating to 
handwriting I must warn you that it is dangerous 
to act on suc h evidence without the assistance of 
an.expert witnes s and here non e was called . How
ever, if you are sat isfi ed thatthere are sufficient 
similarities betwee n the accused's specimen hand
writing and the handwritings on the two cheques 
(Exhibit s 1 and 2) and on the void sales voucher, 
you may draw such conclusions as to · the tru e 
author of the handwritings in quest ion as you 
think proper in the c ircumstances, " 

Coupled, as it is there, with an invitation to 
make their own comparison , the warning was unlikely to have 
undone the damage the departure from rule could have caused . 

There is merit in this ground of appeal and we 
advert to it below . 

Gro11ncl 2 of the ?ppeal involve s consideration of 
the evidence of the witness es Serea na and Suchitra . 

Sereana authorised the cashing of the c~eque on 
the 29th January, 1982 . Before that she had seen accused 
in the shop on a number of occasions and knew him as Kutty . 
She identified him by touching him at an identification 
parade . The appel lant bought goods often but not every 
wee k . He was casua lly dressed, looked dirty because he had 
a beard · - so~etimes he would have no b~ard, sometimes he 
wou l d dress ve ry well . She queried the ownership of the· 
cheque and he sa i·d it belonged to a school teacher fri end 
who was his neighbou r. 

Suchitra described ho w a man, whose name she knew 
as 11 i<utty 11 came to her check out on the 4th February, 19a2, 

and asked wh ere Se reana was . · He was the .accused . He 
prese nted the cheque and said that Sheila Wati Chand was 
his wife . She kne w his name as he came plenty of times to 
do his shopping . The storemanager George Barrett had signed 
the chequ e "Purchase $50" . When she went to the identifica
tion parade sh e s aw . the appellant there but could not identify 
him as he looked clean and neat l y dressed . On the 4th 
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February, 1982, he had , a ,;beard and was dirty looking . 

Some tim~ after the 4th February, 1982 she saw the 
appellant paying his budget account at 8urns Philp, 
thecked hi_s name and found it was Mohammed Shameem . At 
that time he was clean shaved . The witness appeared to 
contradict herself about knowledge of the name Kutty . 
Having first claimed to have known the appellant by that 
name she later said she only came to know that name on 
the 4th February; though she used the see him in the 
shop. 

With all respect there is nothing in this ground 
of appeal . Complaint is made that Sereana received much 
more mention in the summing up than Suchitra. Why should 
s he not, wh e n it is the prosecution's case which is being 
sc L uutj .and th e former witness mad e the parade identifica
tion and the latter was unable to . What has been omitted 
from the argument _ is reference to Litiana, a m-ost valuable 
witness for thi prosecution who also received much mention 
in the summ ing. up . She had been a cashier for eighteen 
years, and she confirmed to the hilt Sereana ' s evidence 
of the cash i ng of th~ cheque on the 29th January and 
immeasurably strengthe ned Suchitra's evidence as to the 
cashing of the cheque on the 4th February . She . identified 
the appellant at the parade as the same man on each occasion . 

Emphasis was placed by counsel on various 
I ' 

discrepancies in the evidence of these witnesses with 
particular reference to the fact that at times he was 
described a s having a beard , wh ereas at the parade he was 

clean shaven . The summing ,up included reference to the 
question of discrepancies and incon sistencies and in our 
opinion it was adequate in this respect. 

We think there is no merit in either . Ground 2 
or Ground 3 which is on similar lines . 

As to Ground 4 the learned Chief Justice directed 
the assesso r s that the two counts must be considered 
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separately . "The .e vidence on each count must be evaluated 
separate ly .... beca use each count in the charge stands or 
f a l l s o n t h e p a r t i c u l a r e v i d e n c e u µ o n w ll i c 11 i t i s b a s e d . " 
Counsel argued that the learned Chief Justice should have 
gone further and po inted out the evidence relevant to each 
count. Th e case involved onl·y two counts and identification 
wa s the re a l issue. We do not find any merit in this ground . 

There ·remains Ground 5. Whatever is in t ended by 
this g round there appe ars to be no evidence on the record 
·th at th.e witness Lit·iana was acquainted with th €! appellant 
before the 29th . January, 1982. 

We have traversed the grounds of appeal . The 
lea rn ed Chi ef Justice ' s criticism of the appellant ' s failure 
to put his sto ry forward at an earlier date gave us pause 
for u momcnL, hut on th 2 basis that it amounted to alibi 
e vid e nc e t he comment made wa s well justified. It is to be 
observed t hat the appellant himself called no evidence in 

' suppor t of hi s stateme nt, though at least some aspecis of 
it must have been susceptible to such evidence . 

As to Ground 6 we ~ave discussed this in full 
above . Our opinion, in brief, is that the specimen of 
handwritin g should not have been admitted in the then state 
of the e vide nc e . ·Once it was admitte d the l ea rned Chief 

Justice invited the assessors to make an unassisted 
comparison with the proved writing of the person who 
presented the cheques~ instead of telling them that they 

should not do so . This wrong dir ectio~ requires that the 
appeal should be al lowed unless it . is a case for the 
appl ication of t he proviso to section 23(1) of the Court 

' ' ' 

of Appea l Act (Cap . 12 - 1978) on the groGnd ·that ~e conside r 

that no ~ub stan ti a l miscarr i age of justice has occurred . 
That involves the quest ion whether the assessors would on 
the ev id ence properly admissible and properly directed 

without doubt have bee n of the same opinion : see Stirland v . 
D i r e c to r of Pu b 1 i c Pro s e c u t i o n s / T9 4 47 . A . C . 3 1 5 a n d - -
D17 arm as e n a v . Th e Ki n g / T9 5 17 A. C . 1 . 
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Th e evidence of identi fication, though counsel 
has sought to criticize it, was strong, particularly on 
Count 1. Sere ana and Litiana were described by the l e arned 
Chi ef Justice a s of the greatest importance because of tl1e 
11 i g 11 d e g r e e o f c e rt a i n t y a n d s e 1 f a s s· u r a '7 c e i n w h i c h t h e y • 
identified the appel lant. They both picked him out at the 
identification parade, as the person whbm they had seen on 
the 29th January . They saw him together on that day and 
Litiana remembered him when he came again on the 4th 
February and to ld him that she had only cashed the cheque 
on t~~ 29th January because he had come. with Sereana . She 
confirmed that the cheque he had with him on the 4th was in 
the day's takings and came from Suchitra's check out, though 
Suchitra co ul d make no identification at the parade . Sereana 
claimed to have seen the appellant at Burns Philp on a number 
of occ asions be fore this episode . 

The assessors cl~arly believed the~e girls. The 
I ' ' 

q u e s t i o n i s w h et h e r th e y mu s t h a v e d o n e. s· o i r re s p e c t i v e o f 
the effect on their minds of the evidence wrongly admitted . 
Whil e we regard it as . extremely likely that th ey would have 
arrived at the same conclusion we cannot say th at all doubt 
has been eliminated. 

The· result must be that the appeal is a llowed al)d 
~h e convictions qu~shed and the sentences set aside . The 
" ro~ ec~tion must ac~ep t the responsibility for the way i n 
which it presented its case and we do not therefore consider 
it a case where a new trial should be ordered . 

dlf~ 
·· ····· vrce ·Pr ••.ae· ···· · ··· · ·· · 


