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This is an appeal under Section 22(1) of the Court 
of Appeal Act . Appellant was charged in the Magistrate's 
Court with a breach of paragraph 2 of the Counter- Inflation 
(Application of Section 15) Order 1973. This provision 

required a landlord to give six weeks previous written 
not · ce to the Prices & Incomes Board of any proposed 
in~rease in any rent payable under any tenancy . The date 
of the offence alleged is April 14, 1981. 

Appellant was the landlord of a flat in 9 Mariko 
St:reet, Suva, which was, on the date charged, let t0 one 
Slshil Chandra at $400 . 00 per month. The previous ~enancy 
o:f the :flat had expired in February 1975 . The rent was 

then $325 . 00 per·month. It is common ground that no 

notice of this increase in rent was given. The gravamen 
of the offence charged is that the rent of $325 . 00 paid 
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until February 1975, which was the last relevant letting, 
was increased to $400.00 on April 14, 1981 without the 

notice provided by the said order. 

The Tuiagistrate dismissed the charge . On appeal 
the learned Chief Justice allowed the appeal and sent the 
charge back for a continuation and completion of the 
trial before a new Magistrate - the Magistrate who 
originally heard the charge having left Fiji permanently. 
Appellant has now appealed against this order and contended 
that the charge should be dismissed . 

The charge was laid on August 18 , 1982 . The relevant 
portions of the charge read as follows : 

II Statement of Offence 

Failing to give six weeks written notice to 
the Prices and Incomes Board of a proposed 
increase in respect of a letting of · prern.ises 
under a tenancy which the Counter- Inflation 
Act applies : Contrary to parag;raph 2 of the 
Counter- L~flation (Application of Section 
15) Order, 1973 and Section 33(1) of the 
Counter- Inflation Act No . 11 of 1973. 

Particulars of Offence 

Surendra Pal Nandan s/o Shiu Pal Nandan did 
on the 14th day of April , 1981 at 9 r/Ia.riko 
Street , Suva, increase the r ent of a flat 
occupied by Sushil Chandra s/o Ramsay Haripal 
~am Narayan t, tenant thereof under a letting 
made \Yi th the said tenant , such increase of 
rent being $325 . 00 per month to $400. 00 per 
month without being first given s ix weeks 
written notice to the Prices and Incomes 
Board the propos~d increase in rent under 
that tenancy. 11 

The Counter- J:nflation Act (No. 11 of 1973) has been 
replaced by the corresponding Act 1,vhich appears in Volume 
r:v Cap. 73 of the Revised Laws of Fiji . There is some 

change in the numbering of the Sections but we propose to 

refer to the numbering in the 1973 Act. By Section 3 a 
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body corporate to be lmovm as the Prices & Incomes 

Board, was established. It will be referred to as "the 

Board". '.rhe Board had wide pmvers of control over 
prices , charges , remuneration , dividends and rents. It 
is sufficient for this case to cite Section 8(a) . It 
reads : 

" 8 . The functions of the :aoard shall be 

(a) to exercise any of the powers and 
carry out all of the functions 
and duties conferred or imposed 
upon it under the provisions ofthis 
Act . 11 

Sections 14 & 15 deal with the control of rents . 
Section 14(1) gives the Board general power to restrict 
increases in rent. It provides : 

11 14. ( 1 ) Subject to the provisions of 
section 36 of this Act , but notwith
standing the provisions of any other 
written law, the 3oard may , with the 
approval of the Minister, by order, 
restrict increases of rent in respect 
of the letting or continued letti..YJ.g 
by any person or class of persons 
(including the Crovm) of any :premises 
under any tenancy . 11 

In order to exercise the functions of the Board , 
and , in particular , under Section 14, Section 15 empowers 
the Board to require notification of proposed increases 
of rent. Sec ~ion 15 reads : 

11 1 5. ( 1 ) The Board may , vii th the approval 
of the Minister i..YJ. any case or class of 
case as appears appropriate, by order, 
make provision to require that at least 
six weeks ' written notice is e;iven to it 
by 3.IlY person of any proposed increase 
in '-illy price, charge , remuneration , 
dividend , or rent in time to consider 
whether the Doard should exercise the 
powers conferred by this Act in order to 
restrict tnose increases . 
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(2) Any order made under the provisions 
of the last preceding subsection may 
provide that, until the end of the period 
given for consideration of the proposed 
increase by the Board , any implementation 
of the increase constitutes a contraven
tion of the order . " 

The requirement for the approval of the Tulinister appears 
to refer to the ~:iinister of Finance . This requirement 
v:as inserted by the Act Ho . 19 of 1975 so it did not 
apply t o the first order of 1973 which will be considered 
later but it did apply to all later orders . 

The day on v;hich the Act came into force , nanely , 
on June 30 , 1973, Legal Notice No . 71 was gazetted 
involdng the powers conferred on the Board by Section 15 . 
1:Ye v;ill novv describe the salient features of this order 
and of subsequent relevant orders -

ff A. The order of 1973 (Legal Notice 71) , 
which we will call the 1973 order , 
contained the follov,ing paragraphs 

2 . Six weeks written notice 
shall be c iven to the Prices 
and Incomes Board of any 
proposed increase in rent , any 
price , charge , remuneration , 
dividend or rent, except any 
increase authorised by any 
Price Control Order in f orce 
at the date hereof . 

3. Until che end of the period 
of th~ notice referred to in 
the last preceding paragraph, 
any implementation of the 
pr oposed increase shall 
constitute a contravention of 
this Order . 

B. An Order (Legal Notice No . 122) made on 
September 8 , 1976 vrhich vlill be called 
"the 1976 Order'' provided as follows 

2. Twelve weeks ' written notice 
shall be given to the Prices 
and L"1comes Board of any pro
posed increase in any rent in 
respect of the letting or 
continued letting by any person 



or class of persons (including 
the Crovm) of any premises under 
any tenancy to which the Act 
applies . 

4. The Counter-Inflation (Application 
of section 15) Order, 1973 is hereby 
revoked. 

c . An Order (Legal Notice No . 34) was made on 
April 22 , 1981. It will be called the 1981 
Order . The following provisions are 
important : 

2 . Six weeks ' written notice shall be 
given to the P-rices and Incomes 
Board of any proposed increase in 
any rent in respect of the letting 
or continued letting by any person 
or class of persons (including 
the Crovm) of any premises under 
any tenancy to v,hich the Act 
applies . 

4. The Counter- Inflation (Application 
of section 15) Order, 1976 is 
r evoked. " 

It 1,,ill be noticed that the period of time in 
paragraph 2 has not r emained constant . In the 1973 
Order it was six weeks ; in the 1976 Order it was increased 
to tv,elve weeks but in the 1981 0-rder the period 
reverted to six weeks . ~o com~lete t he history of the 
legislation , by an amendment to the Act in 1981, the 
period of six weeks in Section 15 was increased to 
twelve weeks and a new legal notice was immediat ely 
issued fi :ing a period of tivelve v,eeks . 

Of importance is the rule of statutory construct
ion which aprlies when it is sought to give r e trospect
ive effect to provisions such as are relevant here . The 
rule i s ,uccinctly stated in re a Solicitor ' s Clerk 

L795773 ri.ll E • .a. 613. The follo-.7ing passage appears 
at p . 619 : 
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" In all edi tion of JvIA,~WELL ON THE 
IN'l1ERPRETATION OF STATUTES it is stated 
that it is a fundamental rule of 
English law that no statute should be 
construed to have a retrospective 
operation unless such a construction 
appears very clearly in the terms of 
the Act or arises by a necessary or 
distinct implication and this passage 
has received judicial approval by the 
Court of Appeal ; see 1!/est v. Gwynne 
(1) L791!7 2 Ch . 1 at p . 15 per Kennedy , 
L.J. II 

In Halsbur-y- 1 s Laws of England 4th Edition Volume 44 para . 
923 it is stated that the pr esumption against retrospect
ive effect applies in gener al to legislation of a penal 
nature . The legislation , now being considered including 
the said orders, is of a penal nature . None of the 
orders is couched in terms which will permit a retros
pective construction. Each refers in particular, to 
rent being paid at the time \.Yhen the order was :pro:crulgated 
and prospecti vely to any r ent payable du.ring its 

currency ·whether an incr ease in an existing rent or a 
n ew rent vvhich comes into exis t ence in res pect of 
premises not l e t on the date of the order. 

The intention of the act and the orders made under 
it , is clear. Existing rents, payable at the date of 
the order , are "frozen" . If there is no such r ent then 
payable but a tenancy is thereafter created, that rent 

is "frozen ". Such rents will be -•eferred to as "base 
rents ". The orders do not;bY rec.son of v1hat v,e have 
earlier said, have r etrospective effect . They co:i.1trol as 
on anifrom the date v~1en promulgated , only base rents, 
and , of course , any permitted increase ·thereof • • my 

subsequent increase of a base rent is an offence unl ess 
the requisite notice has oeen giYen . 

Applying these principles to the facts of the 

pr esent case the positi on may be shortly stated . The 
base rent, whil st the 1973 Order was in force , was 



$325.00. When that order was revoked on September 
8 , 1976 the premises were no longer subject to a 

tenancy since the existing tenancy expired in 

February, 1975. '!I.hen the 1976 Order came into force 
there was no base r ent . The 1976 Order did not , on 
its proper construction, include the rent which was 

no longer payable after February, 1975. The premises 
were not again let until April 14, 1981 when the 
agreed rent was $400. 00 . The new rent of $400 . 00 

became the base rent under the 1967 Order which was the 
order then in operation. Accordi11gly there had never 
been an increase in a base rent so no offence had been 
COIDL.'i tted . 

To meet the obvious answer vrhich ap:pell ant had 
to the charge under the 1973 Order it was argu.ed on 
behalf of the Board that the 1976 Order was ultra vires. 
This , so it was contended, left the 1973 Order still 
in force and accordingly an offence had been committed 

during the currency of that order. Just when , if ever , 
the 1973 Order was revoked was not stated, but , if the 
1976 Order did not have that effect , then there has 
never been an express revocation of the 1973 Order . 

The first time in the present proceedings v,hen 
the question of ultra vires arose was in this Court . 
Counsel for appellant applied for an amendment of his 

,!sI'Ounds of appeal which raised the question of the 1973 
)rder having been revoked in 1976 - Counsel claim· d that 
it was no longer a ground for an offence as charged. 
If Counsel had not raised the point the Court would 

have asked that it be argued as it was aware of the 
revocation clause in the 1976 Order and that it had 
not been dealt with . 

J 
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The argument that the 1976 Order is ultra 
vires was based on two grounds, namely, 

" (1) That it fixed a period of time of 
not less than twelve weeks for 
the requisite notice whereas the 
statute gave the landlord a right 
to give not less than six weeks ' 
notice, and, 

(2) That rent was not stated 
simplici ter but was in 
qualified terms. 11 

Ground (2) has no merit and is not worthy o:f any co1I1L1ent . 

As to ground (1) it clearly deprives a landlord 
of a statutory right . That being so it is undoubtedly 
ultra vires. 

The contention of Counsel for the Board was that , 
s ince para. 2 of the 1976 Order was ultra vires , then 
para. 4 revoking the 1973 Order was also ultra vires . 
The power of the Board to revoke any order was not in 
question . The power of revocation was one which the 
:Soard could exercise either yn_ th or without substituting 

a new provision for notice . In short there could be 
a simple revocation . It would be monstrous , if in a 
matter of such puolic importance (or in any instrument 
creating a criminal offence) the validity of the 
exercise of a pov-1er of revocation depended upon the 
validitl of the substituted provision. The validity 
of such a substituted pr')vision may well involve 
difficul t legal issues . The Board undoubtedly con
sidered for some years that the 1976 Order was valid. 

How, if the contention now put forward is correct , 
would a. landl ord lmow whether the 1973 Order or the 
1976 Order governed increases in rent after 1976? 
The argunent on behalf of the Board that its clear 

revocation of ·i;he 1973 Order is ultra vires , sounds 
ill in the mouth of the :-Qoard. It was an argu..-r:o.ent 



for which no legal authority has been cited. It 
is clearly contrary to principles governing 

criminal responsibility and must be rejected . The 
action of the Board and its advisers in pursuing a 
prosecution on a provision long extinct when the 
act complained of was committed , and, then seeking an 
amendment which, on the undisputed facts, did not 
disclose an offence, is not a proper and responsible 
exercise of its functions. 

In the opinion of the Court the 1973 Order was 
validly revoked. Y1hen appellant created a new tenancy 

in April 1981 the rental of $400.00 was a base rent 
under the 1976 Order a..~d so was not an increase, but , 
in any event the 1976 Order did not contain a valid 
provision for notice to be given of a proposed increase . 
The appellant ought to be acquitted on both grounds . 
This finding disposes of all other points argued . 

The appeal 'Nill be allevved. The order of the 
Supreme Court will be quashed and the case will be 
remitted to a l':Iagistrate to enter a judgment of dis
missal of the charge . 

. . . . . . . . . . . . . . . . . . . . 
Vice-President 

Judge of Ap::peal 


