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This is an appea l from a judgment of the Supreme 
Court of Fiji dism i ss ing the appellant's application under 
section 169 of the Land Transfer Act (Cap . 131 - 1978 Edn .') 
for an order for possession against the respondent of 5 
acres 3 ro~ds 24 perches of agricultural land at Savu sa vu. 
The sect i on 169 procedure is summary in nature and cal ls 
upon the person se rv ed to show cause why he shou ld not 
give up possession . 

The land is the subject of a native lease to the 

appe llan~ and has bee n th e subject of ea rli er native l eases 
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and/or exLe ns ion s L11ereor , to him. The respondent is the 
son-in -l aw of the appe ll ant and there has been li ti gation 
between the parties before the Agr icultura l Landlord and 
Tenant Tribunal in which the occupation by the respondent 
of the land in questio n has bee n di sputed . 

The affidavits show the 
these proceedings to some degree . 
respondent that he held a t enft ncy 

nature and result of 
It was contended by 

of the land from the 
the 

appellant , but that, as the land was native land the subject 
of a native lease hi s s ubtena ncy wa s unlawful because no 
consent of the Native Land Trust aoard (as required by 
sec Lion 12 of the Native Land Tru st Act (Cap . 134)) had bee n 
obtained to it . In such circumstances among the powers 
whi ch may be exe rci sed by a Tribunal und e.r sectio n 18 of 

. the Agricultural Landlord and Tenant Act (Cap . 270), is one 
or "ass igning" the wlrnle or part of the l and in question ' to 
such unlawful tenant . The , respondent apparently applied 
for r el i ef. of this nature . The Tribunal made an order, 
but the appellant successfully appealed to the Central 
A9ricultural Tribunal . Mr. Sharma has put before us the 
judgment of the Central Agricu l tural Tribunal and it is 
oased on a f indi ng of the Tribun al below that the present 
respondent occupied the land under a gift . Hence he was 
not a tenant -a nd section 18 of the Agricultural Landlord 
and Tenant Act did not entitle him to relief . 

The appellant gave notice to the respondent to 
leave, stating that in view of the Central Agricultura l 
Tri bun a l ' s de c i s i on he had no r i g ht of o cc up at i on . The 
respond~nt did not vacate the premises, and, on these 
proceedings being instituted, filed an affidavit claiming 
that in April 1944, he was married to the appe ll ant's 
daughter ·and, duri ng the wedding, the appellant made an 
absolute gift to him of the sa i d parcel of land. 

It wa s c l aimed by the r esponde nt that the appellant 
told him he would transfer the l and to him; he (the 
respondent) wa s not aware that the consent of the Native 
Land Trust Board was required. It appears that he has been 
in occupat i on eve r s inc e ; he has built a house and cla i ms 
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that the appellant holds the land in trust for him . 

It is to be noted that the Native Land Trust Act 
first ca m·e · into effect on the 7th June , 194 O . It cont a in e d 
the present · section 12 (then section 13 ) and was accordingly 
i n o p e r a t i o n p 1· I o r · to t h e ma k i n g of t h e g i f t w h i c h i s 
alleged. 

The l ea rned Judge in the Supreme Court dismissed · 
the applicat ion under section 169 of the Land Tra ns fer Act, 
saying : 

, "The r e a r.e i s s ue s he r e th at ne ed to be 
.r eso l ved by evidence . " 

Th e in~ent and implication was th at the appellant could, if 
he wished, bring proceedings for possession by way of writ. 
Such a procedure has been appro ved by this Court in suitab le 
and appropr i ate cases . In Vallabh Das Premji v. Vinod Lal 
and Others F.C . A. Civil Appeal No . 70 of 1974 (unreported) 

the Court said : 

" In t he past , on-earlier but sim ilar 
legislation, the Supreme Court has held tha t 
i f the proceedi ngs involve con s iderat ion of 
compl i cated facts or serious issues of law, 
i t will not decide them on summary proceed ing s 
of this nature , but wi ll dismiss the summons 
wi thout pre jud ice to the plaintiff's r i ght to 
institute proceed ings by Writ of Summons . 
Inst·a nces quoted by counsel are Caldwe ll v .' 
Mon gston (1907) 3 F. L. R. 58 and Ferrier Watson 
v. Venkat Swami (Civil Action 29 of 1967 -
unreported) . The power of the court to adopt 
this approach has not been challenged so it i s 
not material to cons ider wh ether it ar i ses 
under sect ion 172 of the Act or from inherent 
power to reject as unsuitab l e procedure where 
another, comprehensive and better suited to 
the determinat i on of controversial matters> 
i s available . " 

At the same time, the summary procedure has been 

prov ided in the Land Transfer Act and, where the is sues 
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involved are straightforward , and particularly where 
there are no complicated is?ues of fact, a litigant is 

entitled, to have his application decided in that way . 

In the present case the learned Judge did not ' , 
specify the issues. One matter which the respondent 
might hav~ had to estab'l ish in an action would hove been 
whether or not the appellant had expressed himself as 
making such a gift as alleged. Conflicting evidenc~ 

' . 
might have ' been involved there. The learned Judge might 
not have had (as we did) the benefit of an admission 
from the bar that the Tribunal proceedings proceeded on 
the ba~is th-at there hfrd been such a declaration by the 

appellant at the relevant time . 

But we do not regard that issue as in any way 
decisive of the matter . Even conceding, by way of 
assumption, that the respondent wa s entitled to succeed 
on that , question, , the respo~dent would sti 11 be left to 

surmount the provisions of the Native Land Trust 
Ordinanc~. It is common ground that no consent of the 
Native LAnd Trust Board was obtained to the transact ion 
of gift . It is common ground that the transaction was 
implemented to thi .full by the respondent go in g into 
possession of the land and building a house upon it. 
These are the 'very circumstances which have been held, 

where no consent has been obtained, to constitute a 
dealing in l and contrary to section 12 of the Act and 
thereby unlawful, nu l l and void in terms of the section . 
We do not need to repeat the numerous decisions of this 
and . other courts to this effect. 

We consider it inescapable thit, whatever the 
outcome of the "gift" issue, the respondent could not 

show a lawful title to remain on the land. 

Counsel for the respondent, asked by the Court 
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what i ssues he would seek to rely on, mentioned an 
e s to p.p e 1 a r i s i n g f r om t h e e x p e n d i tu re of mo n e y o n t h e 
bui lding of the house to the knowledge of the appellant 
and without objection from him. In this respect we 
woul d mention that in addition to section 12 the Native 
Land Tru s t Act conta in s section 27, which renders a 
pe rson found in unlawful occupation of native - land 
li ab le to immed iate eviction and a penalty . The two 
sect ions, clearly designed for the control and protection 
of native la~d, are manifestly no t such that an estoppel 

' . 
cou l d be permitted to operate to their negat ion. 

A similar answer must be given to counsel's 
next submission - that t~e appellant was a trustee for 
the respondent. It would be qu i t e contrary tn the 
whole purpose of the Native Land Trust Act to permit a 
l essee of native land, who ·could not (without consent) 
transfer or deal with his l ease, to do so by the simple 
exped ient bf declaring or constituting himself a trustee . 
Such a dev ice would not render the transaction any less' 
a dealing. 

Under sect ion 13 of the Court of Appeal Act 
{Cap.12) for the purpose of determination of appeals 
this Court has all the power and authority of the 
Sup reme Court and we thi nk this is an appropriate case 
to use those powers in order to bring about an end to 
the liti gation . Once it is appreciated that the one 
possibly complex _issue, however resolved, cannot alone 
prov ide the respondent with a right to remain on the 
pr ope rty the remaining issues are not , in the circums
tances , complex and must, in our opinion, be answered in 
a way fatal to his right to do so . 

We therefore allow the appeal, set aside the 
orde rs made in the Supreme Court and substitute an order 
for possession to be given to the appellant - such order 
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to be stayed for thirty days . 

The appellant will have costs in both Courts, 
to be taxed if not agreed . 

. . . . . -.. ....... . .... ........ . . 
' Vice President 

Judge of Appeal 


