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This is an appeal under section 22 of the Court 
of Appeal Act (Cap.12) from a decision of the Supreme 
Court given on the 16th July 1982 wherein the learned 
Chief Justice dis missed an appeal by this appellant 
ag a inst convictions entered in the Mag istrate's Court 
at Suva on the 6th February 1981 on a number of charges 
laid under the Copyright Act 195~ (UK), which Act has 
been applied to Fiji by certain Orders-in-Council by 
Her Majesty the Queen - these latter matters will be 
developed mor e fully shortly. There were fourteen 
charges details of some of which will also be set out 
in due course . In summary however,the first charg~ was 
of im porting into Fiji twenty-four recorded video tape 
cassettes knowing the same to be infringemen ~ of 
United States CopyrighJ in corresponding cinematograp hic 
films. tharges 2- 13 inclusive were for allegedly 
letting for hire individual r ecorded video tape cassettes 
being copies of individual and named copyright films . 
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Apart from differences in film tit le and dates these 

twelve coun ts were identical with each other . Th e f ! nal 

co unt was of conspiring over the period represent ed i n 
Count s 1 - 13 with certai n named persons, wit h Pacific 
Cro vrn Vi deo Limited an d 1

•
1itl1 other persons to im port 

r cc or d 12 d vi de o tape ca s sett es i n to Fi j i kn " ·'!i n g t i1 e 

s ame to be copi e s of f il ms which in f r inged Uni t~ ~ St at2 s 

Copyright . On conviction mi nor fi ne~ had been i~ pcs~ d 
but it is apparent that the matter is of gre a t 

impo r ta nce . On the one hand it st rik es at t: ,e r oot .. ,~ 
Mr . McCahil l 1s busin e 'ss which v1as app aren t l y co ndu c t ed 

on a large scale . On the other hand it raises impor ta nt 
questions concerning the s ubs i stence of co pyright i n 
Fi j i . 

A f e w \'! o rd s on t h e b a ck •~ · :::, u n d o f t l1 e m at t e ;' . 

Th e ap pel l ant w~s manaQ in g director and pri ~~iral 
shareho l der of Pacific Crown Video Limi ted and was in 
business in Fiji providing on h ' re e nt er t a in ment 

equi pme nt i n the form of vi deo t pe players us ed in 

conjuct.ion with t e levis ion screen i ng equi pment . T!1e s e 

devices are used t o exhibi t on television scre ens From 
t a pc. ;! f i 1 m s c o n t a i n e d i n c a s s et t e s a n d u s u a 1 1 y e x h i b i t 

films previously r e corded as ordinary cinematc gr n~ ~ic 

mater i al . As Fiji has no d irect t~levisi on syst em 

the re i s a substantial ma rk et for equinme nt which c a n 

s how equivalent mater i a l i n homes, c l ubs, hotels And 

si milar places . The appellant th roug h his com pa ny 

catered f or that ma r ke t . He hired out the approp~ia te 

equipment and he let on hire t ~ ~ t apes ne cessary for 
playing . . Th es e were a lmost entirely cin ematographic 
films of Uni ted States origin and some are films wh i c ~ 

many member s of the public woul d rec ognise as hav ing 
bee n screened in movie houses of re c2~t ye ars . Th0 

e v i den c e i s , a n d i t i s common k n C' 1-tl e d 0 e , t :1a t f i 1 rn 

make rs and others usually tak e copyri ght ov e r t heir 

productions and ch a rg e licence fee s to those who wi s h 

to exhibit them . In former times this would a l most 
always have bee n in picture theatres but with the 
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development of televisi on there has been a large numb e r 
of such films played over television trnnsmissions and 
presumably the television stations are also required to 
pay lic ence f ees if they are conducting their businesses 
l~nitimately. 

The essence of the Crown case was th at the 
appellant acting in concert with oth2r persons obtained 
and let for hire television tapes f or e xh ibition w~ich 
were copies of cinematographic fil ms wh ic h had been 
co p yr i g ht e d i n t 11 e Un j t e d St ate s and i n re s p e ct of v, h i c 11 
no lic e nce fe e s had been paid or other permission obtRined . 
In otl1,:;r words this 1-1as in breach of cor:iyright and , so it 

was alleged, amounted to a cri minal offence ~~der s e~t ion 
21 of the Cor:iyright Act . For the sak e of clarity there 
a r e s et o u t lie re u n d e r c h a r g e 1 , c 11 a r g e 2 a n d c h a r g e 1 ., 

and it will be understood that charges 3-13 are 
variations of charg e 2 . 

FIRST COUNT 
Statement of Offence 

IMPORTATION OF COPYRI GH T INF RINGING MA TERIAL : 
Contrary to Section 21 ( 1 ) (cl) of tl1e Copyright 
Act , 1956, of tile United King dom , applied to 
Fiji by tile Copyrigl1t (Fiji) Order, 1961 
(P . 6375 of the Laws of Fiji) . 

Particulars of Of f ence 

ROBERT TWEEDIE McCAHI LL, between Fe bruary 1 , ;917, 
and February 28, 1979 at Suva in the Central 
D i v i s i o n , i m p o r t e d i n t o F i j i , o t 11 e nli s e t 11 il i , f o r 
his private and domestic use, 24 recorded video 
tape cassettes, being copies of cinematograp llic 
f i 1 ms in which copy r i 9 ;1 t subs is t e d in the Uni t e d 
States of Amer ica, knowing the same to be 
infringing cop i es of such fil ms . 

SECOND COUNT 
Statement of Offence 

LETTING FOR HIRE COPYRIGHT, I NFRINGIN G MATERIAL : 
C (}n t r a r y t o s e c t i o n 2 1 ( 1 ) ( b ) of t h e Co p y r i g h t 
Act, 1956 , of the United Kingdom applied to Fiji 
by the Copyright (Fiji) Order, 1961 (P . 6375 -of 
the Laws of Fiji) 
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Parti cu lars of Offence 

ROBERT TWE ED IE McCAHILL, between Ju ne 1, and 
Novem be r 16 , 1978 at Suva, in the Central 
Division , let for hire a r ecorded video tape 
cassette he ing a copy of a cinemHtographic 
f i l m en t i t 1 e d " Ha r r y a n d W a 1 t e r Go t to Ne 1-1 York " 
in whict1 copyri ght subsisted 1n the United States 
of Ame r i c a , k n ow i n g t l1 e s am e to be a n i n f r i n u i n g 
copy of that film . 

AMENDED FOURTEENTH COUNT 

S~atement of Offenc e 

CONSP I RACY TO COMMIT MIS DEMEANOUR : Contrary to 
Section 42 1 of the Peni'll Code . 

Parti cul ars of Offe~ce 

ROl1 FRT H/f:EDTE McC/\HILL, be twe en Febri1<1ry 1 , 1:J77 
,incl Fcl> ru,1ry 20, 1979 Jt Suvu i n t:hc Central 
Division , conspi r ed together with Ri chard B. Sl oan , 
Wil 1 i am !lines , Dorethy !lines , Edward Cllo po t and 
Victoria Chopot, persons beyond th~ jurisdicti on 
of Lil e Co u r t , and w i t h Pac i f i c Cr o ~" n V i d ~ o Li m i t e d , 
and with other pe rson s , to import into ri j i 
ot herwise t han fo r hi s dome stic arJ private 
purposes recorded video t ape ca sse\tes , knowing 
the same to be copies of infringi inematog raph 
f ilm s in which copyright subsis ted in the Un ited 
St ates of Amer i ca . 

The evidence for the prosecution of which mor e 
details will be g ive n later fell into a number of c l asJes : 

(1) There was evidence from cert ain pol ice officers 
of a search of the appellant' s business prem i se s 

in Suva and the seizure of certain mechani cal 
,equ ipment appropri ate to thi s cla ss of 
business . Many hundre~s of video tape cas sette s 
were <ll so seized including the 24 which 
comprised charge No . 1 which in their turn 
included the 12 individ ual titles in charges 
2-13 . The cassettes containing the tapes 

' 
did not appea r to carry a title label that 
one would expect on an origi na l film conta iner 
but labe ls indicating the origin of the 
manufactu rer of the tape e . g . Sony. 
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(?.) There was r1lso recovered a substant i al number 

of documents which ..... re produced as exhibit!; . 

Some of these anr,eared to be i-ccortfs kept by 

th,.. co~pany, such as Iis ... s of local perso.,s 

;incl c l 11bs to whom tr1rics hc1d been st1pr,l1ecf, i1nd 
C 

ttie malerir1l amounted to 1n 11nices rrorn 11 

company in ra1,,or'li~ C'""P0rt1ng tf" ,.~ gc 

Par.ific Crown Vicleo l.imitcrt for m;icl1in1:ry, ,.nr 

t p~s. for "copying -"nd "'or C' t-h ~ .. S1;?rv1ce'". 
Tl1 ° r E' WC re C Op i C S O f cl O C LI m C n t ~ Iv 1, i C 11 <1 f' r)/:'' <:! r " cf 

t-o sh,.,.., por1odir l piymc""'•,. '-·• tne appi:if I ":it 

c om p ;) n y to p e r s o n s i n Ca I i f o r n i a a n c.l t 1ir, r e 

"- r ~ e " e r 'I 1 I O t- e r ~ - i t 'l r . J n d •: r f • t c n o r 
I: y p C w r i L L C n b C 11 r i n 9 i1 C a l i f O r n i i) i1 cf ti l" ~ 5 •; 

addressed "•'~c1r •or • 1t "1th no Sl(Jnatur~ or 
no le □ iblc sign1turc . 

( 3 ) I I l 0 r e \•/il S C V i d e n C e O f a C O n v E' l" s cl t i O n b £ t 1..-e '-' 11 

.1 rol1,. 1n pec1.or clrJ t'l" appellant in which 

his b11,iness affai r s '.'<?re discussed . f◄o 

spncif1c aJ iss1ons we-e -~~ 0 by the appellant 

of an fnvolvemenL i n il'.r- 11 ctivity but l:"\ 

arknowl~dg"d that hi co,.,,>any Pacific Cro···r; 

V i d e o L i m i t e d h a d d e 1 1 i n Q s ~Ji t h a r . S 1 o a n 

(nne of the all eged co -conspirutors) and 
Mr . Sloan owned or operat d a firm South 

P1cif1c Trading Company whcr. name apncar~d 

on the l~tter - heads or invoices and simil~r 

material from California alrc~dy referrQd to . 
The a ppr> I 1 ant ackno,d dga 1 that the tapes 

seized hy the police had come into riji 

through the Custons .. OITI +h'.? lln; t"-rl ... -:~ •nr "Id 

thn t thP company hired out machines and tapes 

to ho'- Is and o+hers .n ; ,J 1 , ur enter'-t,.tnr.en--: 
p11rpos0s . 

(4 )· /\ most important part of Lhe evidence vu1s that 

o rl Hr . Morgan go-, .. ! em"'"" .r.,. ... "" tJn, nj 

S L c1 t e s w h o h c1 d b r e n b r c u g 11 t 11 0 r r., on s e v /"I r a 1 
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occasions in co nn ection with the police 
in vestigat i on . He is a Vice President of 
Universal Pictures Incorporated . He was 
accepted by t he Magist rate as be in g an 
expert in United States Copyright Law . He 
claimed and it was not contrad i ct ed that 
he had a power of attorney from most of the 
major fil m compa nies i n the United States to 
act on t he i r be half ; t hat he viewed all the 
pictures these major companies made ; and he 
was al mos t e xc l usive ly e ngaged in the 
obtaining of copyr i ght certificates on their 
behalf and i n t r a ve l l ing worldw i de 
investigating copyright infringement . He had 
viewed al l 2~ of t he tDpes referred to in 
Co11nt No . 1 and gave evidence details of which 
will be referred to l ater concerning his claim 
that the or igi na l s we r e a l l copyright in the 
United States . 

J(._J 

Charges 1- 13 we r e la i d under the Copyright Act 
1956 which i s a Un it ed Kingd om statute and it was 
necessary for the Court to be satisifed that that law 
app li es i n Fi ji . Submi ss ion s were made by bot h counsel , 
and t he l earned Magistrate , and the learned Chief Justice 
i n hi s turn , up he l d the con tent i on of the prosecution 
that that Act i s, with ce r tain modifications part of 
the law of Fij i toda y . The r easoning in those two Courts 
r an as f o l l ows : Prior t o th e 10th October 1970 of course 
Fi j i was a Orit i s h Co l ony . Th e Copyright Act 1956 a pplied 
i n i ti a l l y t o g ive pro t ection with i n t he United Kingdom 
to materia l of Engl i sh or i gin which acquired copyright 
t here und e r proc ed ures in tha t an d other United Ki ngdom 
stat utes . A previou s statute of 1911 had been applicable 
t hr oughout t he Bri t ish Empire a s i t then was, that is to 
say, within the co l oni es an d the self governing dominions . 
That sit~at i on was c hange d i n the 1956 Act which 

init i a lly was on l y mad e appli cab l e within the United 

Kingdom . But provis i on was made for extension - under 
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section 31 Her Majesty was empowered by order in Council 
to di r ect t hat a ny of th e pr ovi sions of the Act specified 
in the Ord e r shou l d extend to (i nte r alia) any colony . 
As a cons e~uence if such a n order was mad e extending 
jurisdiction to a colony the Act app li ed to protect 
within the colony works having Un i ted Kingdom copyrigh t 
or copyright with in the colony provided that t he copy -
r i g 11 t s s u b s i s t e d i n a w a y 1·1 h i c h w a s c o n s i s t e d 1•1 i t 11 t h <? 

mode of acquiri ng copyright qualificat i on under t he Act -
a matter wh i ch is provided f or as far as cinematograph 
films are concerned in secti on 13 . Add itionally, in order 
to prov i de copyright protection to mate ri a l originating 
from f or eig n countries, section 32 enabled Orders in 
Counc il to be made to app l y the protection of the Act to 
countries not otherwise provided for . In accorda nce with 
tile po 1,H~r s in sec tion 3~ an Orcle r in Cot,nci I IHtd been 
111 t1 tJ e o 11 LI I e 23rd /\ u u us t 1 9 S 7 ca I l c d "Copy r i v I 1 t 

(Int e rnational Conve ntions) Order 1957" . By Art i cl e 
of that Order the provis ion s of the Copyright /\ct 
protecting various mate ria l (including cinema t og raph films) 
first publish ed in certain nominated countries was to apply 
in tl1 e s ame manner as such ma teria l was protected after 
fir st being pub l ished in the United Kingdom . The countries 
specified were tho se which had been pa rti es to certain 
int ernational copyright agreements , in par t icul a r , the 
Berne Copyright Union and the Un iver sa l Copyri ght 
Convention . We digres s to say that these un i ons or 
conventions are agreement s which have bee n entered into 
from time to time wher eby the contracting states undertake 
to g i ve to the works of the nat ionals of other states 
the same protection as is g i ve n to i ts own nat i ona l s, 
and , amongst other matters , provide that proof of 
en t it l em en t to copy r i g 11 t i s to be e vi. cJ e nc e d by i mp r i n t i n g 
the relevant material with the symbol ©accompanied by 

the name of the propr i eto r and the first date of 
publication . (See /\rticle III Univers a l Copyright 
Conve nt ion) . Many cou1' tr i es wer e contra ct inl) par ti es to 
these conventions . In pa r ticu l ar the United States and 
the Uni t ed Kingdom and Fij i we r e parties to t he Universal 
Copyright Convention . It must be understood , however , 
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th a t the se cnnventions are promises of pro tection g iv en 

by one state to others but-do not of lh eraselves become 
1 a v: s o f ·t11 e i n d i v i cJ u a 1 st a t e u n t i 1 i n c o r po r a t e rl i n s 0 ;·1 e 

way by the sov e r e ign legislation of that coun try . 
Re l atina to the present case such incorporation occurr?.d 
in the Un i ted King~om by the combined effect of the 

Copyright Act 1956 and the su bs~quent Copyright Order of 

195 7 whereby the name of th e United States a l ong with 
many others 1,,1 as 1 i st e d as a country \'111 o s 2 n at ion cl 1 s ,_., 0 u l d 

l1 a v e t l1 e i r c o p y r i g ht e d mat e r i a 1 p r o t e c t e Li i n t !1 e Un i t e d 

K i n g d CJ m - t h i s by v i rt u e o f t 11 e D r I'.' c e d u r e u n rJ ':: r s e c t i on 

32 . It is cl ea r howe ver th3t the Int ernat ional Copyright 
Cc n v € n t i on , : <1 s not r.rn de pa rt o F t IH~ l ,H! cf En 'J 1 .:ind i n 

t o t o a n d i n f'J a rt i c \l 1 a r t h e r e c o g n i t i o n of t 17 0 s y m 1)0 1 ~ 
and its accompanying phrases did not provid e per se 

e vid c nct! or cupyriq l1l in LIH~ Unite d Ki11i:_;clo111 . Tl1Jt 1·1t1s 

r r o v i d~ cl I.> y t 11 c r r o vi s i on s of s cc t i on 1 J 1·!11 i c 11 fo r present 
puq10ses rC'ads as fol \ 01:ts:-

"13(1) Cor yri(Jht sludl subsist, subject to 
t l1e provisions of this Act , in e ve ry clnemato ­
graph film of which the maker \OS a q:1Jlifierl 
f) e r s o n f o r t l1 <? 1:/1 i o 1 e o r cl s u b s t a n t i cl 1 r cJ r t o F 
t l1 e re r i o cf cl u r i n CJ v, l1 i r: h t h ~ f i l rn ·.-t ;i s m ;i ( I e . 

( 2 ) \rl i tll () Ll t rw 0. j u J i C C t O the pi' (; CC cj i n iJ 
S U b Se C t i On , CO p yr i Q 11 t S 11 il 1 l S u I) S i St , S u b j e Ct t O 

t l1e pro visions of tili s /\ct , in every cinr_;rn,1t o<]ri1ph 
f i J rn v1 h i c I I i 1 ,J s b ~ en r u 1: 1 i s !1 e c1 , i f t I I e f i 1 • s t 
p U b 1 i C il l i On Of t 11 e f i 1 m t O o k f) 1 il Ce i n t h G U 17 i t c d 
l<inr1dom or in anotl1er c;ou11tl'y to 1: 1 i1ich t! .i s 
s (: c L i on c >: t s n d s . 11 

/\part fr om certa in methods of reaistration 
under the ril ms Act (UK) proof of copy ri aht see ms to be 

a r1 i1 t t e r o f p r o o f by e v i d !~: n r: ~ o f t 11 ~ f n r " Q n i n 0 rn "- t ,~ ": r s 

in a cJsc under tile En9l i s t1 ler.iisli1t.ion 1.! l1:-:rc<1s in the 
\I 11 i L ,~ (I S t a t ~ s i t i s a c 11 i e ,, 2 r. i n r e s r c c t r, r c i 11 2 111 i' to q r cl p t1 i c 

i~ li:i; r,_:' 1. 111; crimr,ulsrr)' r c1ist rD tirn r :-: ' 1 ,,. · ,. 1 :,~ ·.i 

From 1957 onwards therefore United Sta tes 
mater i a l was protected und e r the Copyright Act in the 
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Un ited Kingdom a nd this protection was ext e nded to Fiji 

by a n Order in Council made on th e 17th January 1961 

pursuant to section 31 an d entitled Coryr ig ht (Fiji) 

Orde r 1 961 . Th e ope rati ve part of that Orde r reads as 

fo l lo1.-1s : 

"1 . Th e prov1s1ons of the Copyri'.]l'lt Act, 1956, 
specifi ed in Part l of the Fi rst Scl;:;dulc 
hereto shall extend to Fiji subje~t to the 
modifications s pecifi e d in Part IL of tl1at 
Scl1e rJu l e . 

2 • T l1 e C 0 p yr i g !1 t ( Int c r n at i on a l Con vent i on s ) 
Order, 1957, as amended, tl1e Copyrigi1t 
( I n t e r n a t i o n a 1 Co n v e n t i o n s ) ( ft. r g ,~ n t i n a ) 0 r d e r , 
19 58 , the C:opyr i 9;,~ (In t ernation a l Or·go niza tions ) 
Ord e r, 1957, as arne ndect, and the Co!)_y ri9l1t 
( Broadcasting Organiza t ions) Order , 1959, 
( being Ord e rs in Council made under Part V of 
t h G S a i d /\ C t ) S h a I l e X t e n d t O F i . j i S U b j C C ~-. t 0 

L I I C r <: l C V i\:I t l!l C d i f'i C c1 t i O n S ~ p C C i r i c~ (I i Tl L 1 
1 e 

Second Scl1edu le l1 c rc t o . 

3 . Tl1 e Interpretation Act, ·1889, shall apply 
t o t he i 11 t 0 r 11r et at i on of t l1 i s Or ci c r a s i t 
applies to t1'1e interpretation of an 1\ct of 
P-:ir li Qrncnl . 

4 . Thi s Order may b~ cited as the Copyright 
(Fiji) Or :_1°r , ·11J6l, a.nu shall come into oper~t ion 
o n l:11c 1sL day of February, 19G1 . 

FI RS T SCHEDUL E 

Part I 

Provisions of the Co pyr i aht Act , 1956 
extended to Fij i . 

Al l t he provisions of the Act , as ame nded by 
thg Drfmat ic and Musica l Performe rs Protection 
/\ct , 10!50, a:1cl Hie Fi l r.1 s f •.ct, 1~·, r,o , cxc1;pt 
s ection "'.J to 30, s ~r:tl0:1 $ :1:', J ,., 3 S , '1? ;::,nd 
,: 11 i"\ n r: i.112 F0ur1J1 an 1; f'.'ifth ~r: iL_,:t11c~ . 11 

The Ord e r then continues with modificati ons 

set out in schedule form many of which are of th~ 

mutatis mutandis variety substituting the word Fiji for 
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tl1e words United Kingdom and substituting \'!l1cr0 arp1~opriate 

cl i r f () r e 11 L a ~J e n c i e s o f s t <1 t e. • Some ;, l t '; r a t i o n s , .. , 1; r ,:~ .;_; l so 

tnudc.: to :;1 1IJst,inli •,1 c part:-; of tl1 c Uni Led :: inuuom /\ct 

including in rc1rticulJr a s ubstituted s~ction 13(2 ) 
rn J k i n a a n a l t c r c1 t i on 1·1 I, i c ti i ; n o t m :1 t e r i a 1 f o r p re s r. n t 

purroses concerning time lim its on film copyri911t . On 
Lil~ basis o f tl1is structure the t1agi:;Lral:C? held Ll1ut the 

Copyrig t1 t /\ct , \·iith rnotl ificat ion, continueci in fore~ 

t t1 ereaftcr as rnrt of t l1e lav1 in Fi ji 1·:l1ile it r~1;1Ji11'::d 

a co l on y a n cl of c o 1 1 r s e be c a rn e 11 
0 n e x i s t i n g l t1 ,., 

11 1.-1 i li c 11 

(•! d S CO r I L i n ll CJ il f t (~ r I n de pen cl C n Ce tJ y 'I i r LUC O f C 1 J LIS 2 5 0 f 

tt1e Fi ji Inu e rend c:n ce Order l C\70 . 

\-1 c \'I i l l s I l o 1 · t l './ d 2 ii l \'/ i t h t h ~ n e x t Cl w~ s t i o n 

viz , \d1el11er t !1 ere 'das proof of infr~n'.Jcmen t, bu t befo r e 
ti o i 11 (l :. o i I. i '.?. con v 0 n i c n 1. to i n t c r po:. r: ,1 f 11 rt lw r m ,1 t t c r 
v✓ lliCl l arose as Lo Lil e c1pplicoi>iliLy of t.l\ C C01'\y ri~1:1t /\CL 

to Fiji . 

1·his submission was raised by counsel for the 

a pp e 1 l ant for t l1 e f i rs t t i me i n th i s Ca u r t . 

It wils s110mittcd thi!t even i-f tl1e /\ct became 

l aw in Fiji i n 1961 it ceased to be so in 1964 and 

t 11 e re a f t e r . I n s u p port o f t 11 i s s t a r t I i n ~ p r o r o s i t i on 

reliance was placed on a further Order in Council by 

11 e r 1·1 u j e s t y - v i z Th c Co p y r i 0 l1 t ( 1 n t e r n at i o n a 1 Con v e n t i o n s ) 

Orcler 196~. 

Mr . Koya dr2w attention to rarJ.10 wh i ch said 

in its operative rarts : - · 

"10(1) Tl:e ord:!l'S in Part 1 of Schedule 7 ur(~ 
i I e r e by ,· e: v o k c d i n s o r .J r a s t 11 e y f o r III p .1 r t o f 
ti I c l a vr cf th c: Ur I i L ~: d I,: i nu d om or J n y co u 11 ~ 1' y 
L CJ \: i I i c 11 l: h L , o 1· d ~ r c x Le: n <I ~: 11 

• 

It is clear from Cla u sQ 7 t l1Jt ;i t~ rt I I [ (cor1tcining 

C 1 a u s e 1. O ) e x t e n d c d t o c o u n t r i e s i n P a r t 1 o f Sc l1 e d u 1 e 4 

including Fiji and one of the orders referred to in 
Schedule 7 was the Copyright (International Convention) 
Order 1957. Taken only on this recital, the 1957 Order 
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which extended protection of the Act to the United States 
was revoked. But the submission was not only bold , it 
seemed to run contr ar y to the pattern one expects in 
subsi di ary l eg isl atio n of this sort . When one examines 
an updating sta t utory instrument such as this, which 
exte nd s ben efic ial provisions of a protective act , on e 
expects a continuation rather than a curta il ment of 
previous provisions . So it turn s out to be, as 
Mr . Thorley clearly demonstrated . 

A moment' s e xamin ation of Clause 7 of t he 1964 
Order, to wh ic h r eferenc e must have been made to found 
Mr. Koya 1 s submiss i on , shows tha t in that clause , whi ch 
precedes the revoking Clause 10, Part I of th e Order bad 
bee n extend ed to the countr ies in Schedule 4 - these 
inc l 11cl0 Ii.ii. 

And Part I of the Order s imply said in Clause 
that the provisions of the (Copyri ght ) Act which give 
protection to (in ter alia) cinematog r ap h films s hall 
apply to the Schedule I countri es ( including USA) in the 
same way as for l ocal ly protected material . 

An examination of the 1964 Order , put forward 
in the clear way that Mr . Thorl ey expounded it, s how s 
that the extens ion of protect ion in Fi ji given to works 
copyright in the USA was the same after 1964 dS it had 
been before under the 1961 Order, and of cour se 
subsequent l y became part of the law of Fiji under the 
Fij i In dependence Order 1970 . This ne w submission 
totally disregards the plain word s of the 19 64 Orde r . 
The 1956 Act is, with modifi cati on , 11 a Fi ji Act" and 
has been f rom 1st February 1961 down to the present day . 

We return therefore t o the questions of 
es tablishing copyright and infringe men t . Th e prosec ution 
had to prove that an offence had beencommitted aga inst 
sec tion _2 1 in the man ner a lleged in ch arges 1-1 3 . 
Count 1 was fo r importing and the appropr iate pen al 
section of the Copyrig ht Act i s sec ti on 21 (1 )(d) which 
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reads (with abbreviation):-

"Any person who at a time when copyright 
subsists in a work imports into Fiji 
otherwise than for his private and domestic 
use any article which he knows to be an 
infringing copy of the work shall be guilty 
of an offe nce . 11 

As far as Counts 2- 13 in relation to the 
hiring of individual tapes the offence is in the same 
sect ion 21(1)(b) namely (similarly abbre viated):-

"Any person who at a time when copyright 
subsists in a work lets for hire any 
article which he knows to be an infringing 
copy of the work shall be guilty of an 
o f fenc e . 11 

Matters requring to be proved therefore were:-

( 1 ) i mportation or letting for hire 
( 2 ) tt1at the or iginal material was COf')yright 

( 3 ) t 11 at t. 17e material used was an infringement 
( 4 ) knowledge that the material infringed. 

There was no doubt from the appe l l ant's 
admissions that the material had been imported and let , 
subject to the qualification that although much of the 
material was let for hire it might be doubtful whether 
it was proved that any of the 12 individu al tapes had 
in fact been hired out . For reasons which will emerge 
l ater we do not discuss this matter further at this 
point. 

The major issues as counsel and the Court all 
realise d were (a) wh ether the original material was 
copyright and (b) whether the tapes in the possession of 
the appellant constituted infringement . It should be 
recollected at tl1is point that the wording of the charges 
alleged that the video cassettes were in each case 

"a copy of a cinematographic film in which copyright 
subsisted in the Un i ted States", so that the Courts were 
concerned with 

)Ii 
I 
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para. 965 note 1 1, d i scussing the U~iversal Copyright 

Convention . Tt is true that that note says that the 

symbol together with the name of the proprietor and the 

dat1? of first publ i u1tion is t aken by a contr:1ctin9 state 

to indicate that tile necessary formalities for copyright 

protection under domestic law hav e been co~p li ed with . 

Thi s i s a correct statement of t 11 e not i c e: ,.., h i ch by 

v i r t u e o f t11 e c o n v e n t i o n t 11 e c o n t r a c t i n g s t a t e s t1 n d e r t a k .: 

to accept . However conventions are but promises of 

recognition . Tl1ey are not part of doin2sLic lJ\•t unl ess 

• . and until tf1ey are embodied inn statute . ln pa rticular 
,.., e r e f e r t o a n d a d o p t t h e p a s s a g c s t o 1·1 11 i c h M r . T 11 o r 1 e y 

r e fer r c d u s from Cop i n g er and Sk one Jam e s on Copy r i g 11 t 
(11th Edition) paragraph 1 158 : -

" 1 1 ~i fl . vi I I i I <: p r om i s i n CJ r r o I: <" c t i o n o n t I 1 e g e n e r a I 
l i 11 r) s ,1 Ii o v r: i n <I i c a t 0. d ti 1 0 re f or 0 , t h i s Co n v e n t i o n 
d O (~ S n O L cJ (,; S C r' i I) e t I l C d L' l: a i l S O ~- J) r O t e C t i O ll \ ,' I l i C t1 
,) r· c L O Ii l' d f f O r· u Cd by t. I 1 C C O I l l: r cl C t i 11 9 S t ,1 L 0. S u n d 
substant i a ll y leaves the mode and extent of 
protect ion to t 11 e separate 1 e g i s I at io n of ea c 11 
St a t e . I t on 1 y ext en cJ o d fur t IH~ r t 11 an the G !': r n c 
Convention in requiring protection to be given 
to publishecl works, not only if first publi s lv:d 
i 11 a C O 17 t. r a C t i n Q ..,, L a t e , b LI t i f f i r S t p U l> I i ::; h 0. d 
any 111i1ere, if trie aut hor is a national of a 
contrJct i no State. To meet this re:quir'ernent 
of Lhe Convention, and in order to e n i:ib l e tl1e 
Un i t e d f( i 11'.J do m to rat i f y t 11 e Con v e n t i on , t h e 
Copy r i g I I t /\ct of 1 9 5 G 11 as a 1 t ere d t 11 e l aw o f 
lh r? United Ki nudorn so as to protect the 
p u b 1 i S 11 c d \-JO r k S Of n at i On r1 l S Of CO flt r cl C t i 17 g 
St a t C S a ) t h O U '] 17 f i r S t p LJ b l i S ,, e d O U t S i d e t I l e 
United Ki ngdom and tl1e Convention area . 11 

and paragraph 1 1 61 

"1161 . Impleme ntat i on of t reaties a nd Convent i o n s . 
J_ t i s c I e a r t 11 a t t I 1 e p a r t i e s t o t r e J t i e s a n d 
Con v '2 n t i on s c a n g i v e e ff e c t to t I I em , e i t 11 er 
by mak ing tlli:; treaty, whicl1 tl1ey l1ave ratified , 
p r1 r· L o f L 11 (; m 11 17 i C i p a 1 1 a \'/ 0 f t I l C CO u n t r y , O r 
by 111 ,=:i k in Q s ~pi:; rd t c leg i s l at i on to carry its 
rro'1is i o11s into effect . T!iis country, prior 
to Ll1P. :\cl. of 1911, l1 ad adoptr!d tilt? first 
alternative s i nce, by Orders in Council made 
~nder the International Copyright Acts of 1844 
and 1886 , the orig i nal Ber ne Convent i on and t he 
Act of Par i s were g i ven f ull effect in t his 
country and were inte r preted by the courts . 
These /\cts , howeve r, were repealed by the Act of 

l1 
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1911 in the dominions to \\lhich the /\ct applied, 
and the scheme of the /\ct of 1911 was to aive 
to 8 r i t i s 11 1v or k s r i g ht s a s 1 a r g e a s t 11 o s e ~ 
r equired by the Convention and, by Order s in 
Council, to extend these rights to forei gn 
works. Th e 8russels Conve ntion is, th ~r e fore, 
n o t t lw s u b j e c t of i n t c r pr e t at i o n by t h e c o u r t s 
or t 11 i s country , except i n so far a s reference 
i s made in the Orders i n Council to certa in 
sect i ons . 11 

Tl1e same matter is expressed even more 
succinctly in La <1.lie Prescott and Vitoria, tl1e Modern Law 
of Copyriqht (1 980) at para. 4 . 11 on page 158, and see 
\ii a nli c k F i I m P r o d u c t i o n s Lt d • v . E i s i n g e r ( 1 0 6 9 ) 1 C h • 5 0 8 

a t S22 . 

A~ we h~vc already said the Conyriaht Act 1956 

do<'s 1101: c: 11.icl: or· <1dopl: ll1 c Univcr si1l CopyrirJl1t f.onvcntion 
'vi ll i c h i n P.. rt i c 1 e ( I I I } p re s c r i be s t h e s y m b o l © a n d i t s 
a cc om pa n i men t s . T 11 e Act together w i t 11 Ui e 1 9 5 7 Ord er mere l y 

extends the United Kingdom protection to those countries 
which are listed in the schedule to the Conven t ion, and 

these include the United States. Thi s was demonstrated to 
us by Mr . Thorl ey on behJlf of t he respondent and we must 
hold that as a matter of law there was no evidence upon 
wllich the conclusion cou l d be reached that the evidence 
of Mr . Morgan, who was the so l e witn ess relied on on 
this point, proved copyright in the originals of which 
the viev,e d tapes were obviou-sly copies . These viewed 
tapes were the 24 which were the foundation of charges 
1 - 1 3 • W i t h t he s c r u p u 1 o u s f a i r n e s s ..,,, 11 i c h m a r k e d 

Mr . Thorley's submissions throughout, no attempt was 
made to persuade the Court that copyright could be proved 
by these means in the absence of statutory adoption of 
Article ITT of the Convention . 

At the hearing in the Magistrate's Court the 
prosecution l1 acl apparenLly intend ed to produce the 

certificates wl1icl1 are issued by tl1e U. S. State Department 
in respect of films for which copyright registration 

~ has been granted under the United States Act . It 

emerged however that Mr. Morgan had not brought these 
documents with him, but relied instead on a c ~ta logue 
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listing the numbers accorded to registered films, and 
purported to relate the numbers on the subject tapes 
to catalog1ie numbers . The learned Magistrat~, in his 
judgment, qulte correctly ruled that this was hearsay 
and did not become admissible either under section 4 of 
the Evidence Act or a~ a public document . Counsel for 
respondent d id not challenge this ruling, either before 
the learn ed Chief Justice, or before this Court . 

Mr . Thorley, however, endeavoured to support 
convictions 1- 13 by examining the transcript to show that 
t 11 e r c v, a s e v i cl c n c e to r r o v e t h e e x i st e n c e of c o p y r i g h t 
in tl1e subject material in tl1e wa.y in wl1jch copyright 
is confP.rred by tile Copyright Act - viz section 13( 1 ) 
a nd 13(2) alre <l dy quoted . Just to di scuss tl1is IJriefly 
i L ,,.,i 11 I><: s1~c ' 11 l:11.il. i11 sul>sc~cLion ( 1 ) copyriul1t e xists 
ir Ll1c m,1k,~r· vt.i~; .i q11 ,1lifi 0. d person for th e v1 lrnlc or c1 

s 11 I) s tan t i a I r art of t tie r c r i o cl cl u r in g viii i c 11 t 11 e f i I m 

1-1 a s m a cl e . QI i a l i f i e d p e r s on i !; d e f i n e d i n s e c t i on 1 ( S ) 

a s ( i n t e r a 1 i a ) a b o d y c o r f) o r a t e u n d e r t h e 1 a 1-: s o f a n y 

co u n l: r y a n d Mr . T 11 or l e y suggested that t 11 e e v i d enc e 
supported that the film maker must have been one of the 

big American fi lm corporations that Mr . Morgan r efe rred 

to . He acknowledaed however that there was no proof 
of the per i o d du r i n g f i 1 m ma k i n g for w ti i ch the corpora t i on 
was the maker, and so conceded that the matter could not 
be prov~d und e r section 13(1) . He also referred to 
section 13(2) seeking to shew the date of first 
publication, but could gain little support from the 
evi(Jence . 

In any eve nt, no matter what evidence was to 
be found , tlli s was a vain exercise, for this is a second 
arpeal under section 22 of the Court of Appeal Act. No 
findin □ s of fact nor any conclusi ons of law were reached 
on the point by the Magistrate , or the learned Chief 
Justice, so there was no way in which inferences 

relating to section 13 could be consid e red by this Court . 

In so far as it was contended that the Copyright 
Act is of no application in Fiji we are against the 



• 
1 7 • 

appellant, but for the reasons we have endeavo ur ed to 
explain it is clear that there was an erroneous conclusion 
as to th e existence of admissible evide nce proving 

copyrioht, and acco rdingly we uphold grounds of appeal 
(b), ((?), (g) and (h) and tt1e convictions on co unts 

1-13 a r e quashed, and the fines on those charges are 
se t aside. 

\✓ e t u r n t o 9 r o u n d ( k ) , ( 1 ) , ( rn ) a n d ( n ) 
dealing 1-dtl1 charge 14 . 

Grou11ds (k) and (l) overlap an d compluinL is 
mad e th at as a matter of l aw there wa s no suf f icient 
ad missibl e evid ence to convict th e apriellant of 
cons11iracy . Gro1ind (m) is in part a repetition b'Jt it 
t1l so i!ll eue s t:l1,1t conclu s ion s were l i,1sc:d on in ,1dm i ss ilJlc 
c vi de n c e and ground ( n ) comp 1 a i n s t 11 a t the M 3 g i st rate 
erred in not staying proceedings on tl1e conspiracy 
charge, v-1hich v-1,1s heard in conjunction witl1 cl1aroes 
for t 11 e s u b st ant i v e offence s . 

We dea l first with the l ast ground (n) 
concernin g a poss i ble stay of proceedings . 

Tl10. Courts have frequently been confront<c?d with 
cases wher e a n indictment combines ch arges in this way 
and questions somet im es arise as to whether it is proper 
for the two classes to be heard together. 

A Practice Direction was issued by Lord Widgery 

LCJ and this can be found in (1977) 2 All E. R. 540 . It 
reads as follows:-

"LORD v/IDGERY CJ at the sitting of the court 
announced tl1e following practice direction 
made aft e r co 11 s ult at ion vii t 11 t 17 e jud ges of t he 
Queen's Dench Division : 

1. In any case wh ere an indi ctment cont a i ns 
substantive counts and a related conspiracy 
count, the judge should r equire the 
prosecution to justify the joinder, or, 
failing justif ication, to elect whether 
to proceed on the subs tn ative or on the 
conspiracy counts . 
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2 • A j o i n d e r i s j u s t i f i e d f o r t 11 i s p u r po s e 
i f t 11 e j u d g e cons i d er s t ti a t t, 11 e i n ::-: r e s t. s 
of justice demands it . 11 

The effect of this Note and the principles to 

be folloHed in applying it are disc1J ss2d in Arc!ltold 1 s 
Criminal Proceedings (40th Edition) at pages 1873 - 1875 

at greate r l eng tt1 tl1an can be conve n i e nt Ly r enroduced 

hGre . 

We take it to be the general princ ip l e t hat tl1e 

addition of a conspiracy charge is undesirable where it 
adds not hin g to the effective ne ss of the indict ment on 

tl1 e evide nce to be off e r ed - tl1Jt i s to s ay 1.;here, if the 

e v i d e n c e i s b e 1 i e v e d t h e s u b s t a n t i v e c h a r 'J e 1-1 i 1 1 b e 

riroved . Thr. irnrroriri cty ilnd inconve nienc~ i s hrou<]ll t 

obout by til e uddiLion<1J compli cu tion:.; wl1icll seem to oc 

inherent in c1 conspiracy t ri a l i 11c ludi 11g inle r a li a tl1e 

spec i a l rul es govcrrlin9 the aclmissil>lc evidence . See 

R. v . Coop e r & /\nor . (1947) 32 Cr . /\ pp . rL 102 . If a 

c ase is s trai ght forw a rd and 0ss enti n lly one of whether 

or not tlH~ substantive crime was committed, UH? jul'y 1 s 

task is merely made more complicated by the undesirable 

pr actice of adding c1ll egat ions of co nspi r acy . On the 
othe r hand one cannot speculate on the vi ew wh ic h a jury 

ma y ta ke of evidence . It may accept that th e offence 

was committed, or the accepted evidence may fa ll s hort of 

proof but establisl1 that there l1ad been a con sp iracy. 

See Cooper's case at pp . 109 and 110:-

11 Jn a grea t many cases there i s no doubt at 
all that a ve rdict of G11ilty of c on si,iracy 
but Not Guilty of the i,articular acts r.l 1arged 
i s a i,c!rfcct l y prorer ancl r e as onabl e on e . In 
s uc h cases i t would be very wron g n0t to 
i r1se r t i n the indictme nt a charg e or c0 n s pi r r1 c ;. 
Cr imin a l l awyers know thut often whil e a oe n0r a l 
conspiracy, for example, a crrnspir a c y Lo st(: n l , 
is lik e ly lo be inferre d by the jury fr om t ile 
e v i ti P n c e , i t rn a y I, e t 11 a t t 11 e e vi d e n c e o r t I 112 
par t i c U l ilr a C t S f o I' 111 i n g t IH: 1 J. t' C ;; n if: s , ';;' h i C 11 
are charge d in the indictment, are sup por ted by 
rather nebulous evidence. In such a case the 
jury may say, and very likely 1"111 say, Not 
Guilty of larceny, but Guilty of conspiracy 
to commit larceny . 11 
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One should not clog a perfectly simple case 
with a count for conspiracy, but it may be proper to do 
so if one of the possibi lities is that the evidence may 
fall short of provi ng the commission of substantive 
crime, but yet prove a conspiracy to do so. R. v . Dillon 
& Cow i e (1956) NZLR 11 0 (C./\.). 

Alternatively the substantive counts may be 
examples which on their own do not show the overall 
criminality of the matter before the Court . R. v. Jones 
_& Ors . {197~) 59 Cr. /\pp. R. 120 . 

It wa s on this second ground that the learned 
Magistrate refused to put the prosecution to its election, 
,1 n cl i n t 11 0. r. o 11 r t ' s v i 0. w h e w a s r i (l h t i n d o i n g s o . A s 
11 ow iJ p IH! J rs , w i LI I LI I e co II c 1 u s i o 11 1·1 e I 1 <1 v c <.J l re a ti y re a c Ii e d 
as to the deficiency of proof in charges 1- 13 this case 
is also a good examp l e of the first class we have 
discussed - co nseque ntly we are against the appellant 
onground (n) and we move to consider whether t here was 
evidence which was capab l e of demonstrating conspiracy. 

This involves consid erat ion of the ma tters 
which were argued collectively in support of grounds (1) 
(m) and (n) . Two topics were raised. 

(i) Wh at was the admissible evidence and could 
the learn ed Magistrate have legitimately 
inferred an agreement of the kind alleged . 

(ii) Wh a t knowledge on the part of the appellant 
needed to be demonstrated . 

On the question of admissibility Mr . Kaya , while 
critici s ing inferen ces which he clnimed h~d been taken 
from the evidence of the police interview with the 
appellant principally concentrated on the admissibi lity 
of the documentary exhibits seized from the business 
premises . 
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We say at once Lhat we see no vali dit y in the 
first of these complaints ~ At pa9e 110 of th~ case , on 
the first page of the le ar ned Magistrate's judgment 
Lhere are listed the following admissions by the 
appe llant, which were accept ed as having bee n made to 
the police: 

" ( i ) t h a t he vi a s o n e of t h e d i r e c to r s of Pa c i f i c 
Crown Video Limited ; 

(ii) that he had been acting in such capac ity 
since 1977 ; 

(iii) that when the company was formed it was 
d o n e s o v, i t h t h e i n t e n t i o n o f p r o v i d i n g 
enLerLainmenL; 

(iv) that Pacific Crown Vid e o had cleal ings with 
Sn11l.l1 i>.i c if'ic Tr·udin~J Co111p.iny; 

( v ) t I Io L on c H • l3 • S l o an , o 11 e o f t 11 e a 1 l e g e d 
co-con sp irators r eferred lo in Count 14, 
ovined or operated Sou Lil Pacific I rad i ng 
Comrany; 

( v i ) t l1 a L c er t a i n v i d e o t a p e s s e i zed by th e 
poli ce l1 ad come into Fij i th rou gh tl1e 
cu stoms ; 

(vii) th a t they were us e rl as ent~rtain me nt in 
the form of c lo sed circuit video; 

(viii) t11 at !1i s company ~" e r e !1iri ng out T.V . sets , 
mt1 c lline s and video ta pes to hotels and 
ott,ers i n Fiji ; 

(ix) tt1a L tile tapes 1·1ere obtained f ron1 tt1e USA; 

(x) that he had known Mr . Sloan, since about 
June 1978 . " 

An exam inat ion of the transcript of the 
interview by rw2 , Ass ist ant Superintende nt C.B . Singh 
s h o vis t h a t a l l LI 1 e a b o v e c o n c l u s i o n s we re j u s ti f i e d a n d 
we do not cons i dcr t t1 is po int any furtt1er . 

Dealing with the conte sted documents it will· 

be seen that they fall into two classes . Tho first 

c la ss included ordinary type of invoi ces and acco unting 
and other documents which one would expec t to find in 
the records of such a business as t he appell ant was 
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running . 

Some of the principal ones are :-

Letters to customers in Fiji offering to hire 
out cassettes from "our larae library of tapes". 

Copies of balance sheets . 

Lists ~f films including well known titles, and 
other up to date items f eaturin~ current world 
sport ing events . 

Accounts from Soutl1 Pacific Trading Company 
(California) for a variety of s uppli e s and 
services inc l u d i n g 11 video tap i n g services -

110 hours@ $10 per hour 

1000 Sony vide o tr-1re cr1ss2ttes at $12.50 ea . " 

lnvnic ,"; rro111 I.Ii <' :.,1mc cninp ,1 r1y ,1ddrf'ss0.cl t:o 
appellant 's company for a l 0rge number of tape 
rocorcl e r s , tape rlaycrs and t, , Jcv ision sets . 

Li sts of receipts from various hotels and other 
hi rers in respect of monthly rayments totall ing 
many thousands of dollars. 

Copies of month l y reconciliation statements sent 
to Mr . Edward Chopot in the United States - these 
statements appearing to be derived from the 
prev ious receipts just r eferred to. 

The second c l ass of documents compris~ letters, some 
handwritt en, some typed, found in the appellant's office 
addressed to 11 Bob" and appearing to or iginate from the 
office of South Pacific Trading Company, or from other 
addresses on the West Coast of the United States . 

Now we ha v e c 1 a s s i f i e d t ti e document s i n th i s 
way because different princip l es as to admiss i bility may 
apply . 

In our view the first group are within section 4 
of the Evidence Act (Cap . 41 ) . Til ey are clearly part of a 
record r_elating to the business of ap11ellant 1 s company 
compiled in the course of business and in al l oth~r 
respects comply with the requirements of subsection (a) -
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R. v . Jon es & Sullivan (1978) 2 All E. R. 718 . In so far 
as they were not personally, made by ap pel lant (and 
therefore admissibl e in any event) they were made either 
by person s who cannot be identi f ied or ar e beyond the 
seas (subsection (b)) . 

Rega rdl ess of the nature of the cha r ge these 
ar e admiss i ble . Different considerations might app l y 
conc e rning the l ette rs . If tende r ed to show knowledge 
of the existe nce of ce rtain statements conta in ed in them -
as d i stinc t from th e truth of those statements - then, 
being in the possess i on of the appe ll ant they would be 
admissible as to s tate of mind . Subramaniam v . Public 
Pros ecutor {1956) 1 WLR 965 (P . C. ) - and th is of course 
is of relevance wh en one comes to a qu e stion of knowl~dge 
or in te nt ion s . 

In a charge of conspiracy, a s in other cases 
of common purpose, acts and declarations of one in 
pursuance of a proved agreement are admissible against 
other parties . Obvious ly the ex istence of a common plan 
and the participation of the accus ed in it must be first 

(),,. 
proved, bu t g i ven that proof then statements~ actions of 
one of a number of co-actors in pursuance of the common 
purpose are admissible against the othe r s . It has been 
said that before the decla rations of one co nspirator may 
be adm is sib l e again s t another alleged conspirator the 
existence of the consp iracy mu st be proved, and als o 
the fact t hat th ey we re parties to th e conspiracy and that 
the ac t was in furthera nce of the common design - Archbold 
(40th Ed it ion) para s . 1329 & 4078 . 

If the use of the wo rd "conspiracy" means an 
agreemen t to act in concert the n we do not see any 
difficulty, for no one would suggest that a le tte r or 
other de c laration by one a l l eged offende r without more 
could be admissibl e to prove the invol vement of 
another . But if i t is a prerequisite f or the admiss ibility 
of the sta t ement t hat the offender shall have been proved 
al iunde to be party to a conspiracy i . e . an agreement to 
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cor.l"'l i t an un l.n•fu l ac t, th-:?~ O'l q,, ... ~uons \•:' ·· LI". s1..t _,:t 

C'✓ irl l"' n cc i s nece s sary . \.le tak e th ~ tru e rosll i o n Lo b e 

a s s t a t ~d in Tripodi v . R. {196 1 ) 10" C. _l:..:_~1 ...!!_!._n_ . .£..:._ 

II T!1c fi r :; t P<" i n t mad -:? i s th .J no s u ffici Pnt 
9 round ex 1 SL c d fo r ad ,iii LL l n g L he c vi d (' '°' "'. ~ of 
\••IP L 1-1as cionc 11r•J s1iJ cluoul Lile ca .. ~ i n Lil"' 
c1hscnc> or Lile pr i :,r-. r o r 011t o f 111 ' ear i ng . 
ll1i s r e l al c s Lo Lh c in s t.rucL 1on s f o r t ,. 
o,t2r,· iori of L:1~ cJrs 11d tilt• red •co i no d ll ~ 
\he C(n""rsat·r111s ll 1•i11 1J pl .. H ~ 1., 
11,·~(!d li1rl l11c 1·11l c 11n<1 ,· •.:!11cl1 111 1 011 c ll,7r \J~s 
o I c ,ins :1 i r Jc y "v · ,, n '; ,. 1 d n• 1 t , I o f \ 11.1 I. i s 
do:1c a .,Ji ' . .., .. c 11, 10n 
! 11 f 11 rLl1c ran cc of L11c1 c,11sf)i 1·ut y ,s r1 r ul P. o f 
a spcci ... l n 1t11'" ;:: ·i i'i in•,1 'Ir , f :i1pl i c1Lion 
Lo c:hc1,· .z 01 11 s1• ~ c., (" il< 111 tile 

• Cuu1·, 1,:1..! • .. 1:I :: \Id', ,1il111 , t1.:.:d 
,·c "Cff a v ,., · · a~ I a id ti )~•11 . 

a 111<;1-.!'. .0 l •. , l i I Jll! ,1 

:1p,, li cJL i o.1 01 ·.: i,icli i.; i1 1 <l1.1 r ~1e~ ol 
1i racv i r 1:J • or 1 lc11l 

t.0 11 1 1 11-!d 10 Lli.1L L, ll:ncc . t,ul t.1L LIii.! ~..:ml! L1111~ 
i L 111 .l ~· l.' (' I I l (' l cl L f) Cr,' n j' i r I Ile q I I (": I i '"' II C') f 

~ .., , .>a ~• f I C " i I ii t; ~ i 11 11 I y 
'.J l _, ,~,, c u :. e 1 s t , L .:i ..! u • <1 c , 1 / i , 1 1 I 1 tl -.; , 11 \:! 

Jotun11r•1· as i t mi 11l1t I,~ ,n ;1 r-l!JrQ<' of r.011s pir r1c y . 
. o .· u,rn.1 u c: .. J _ f c sr:, .. ~y th-. rr L,1 
<. , i nu.? 111 ,-, :: \ H~ l I c .:-, n ., 1 s ,. 11 c ·: I ti" n ! o i I h ~ 
~cp~i·atc t.1cts of L11/"\ ir li·:id11,1 l s cllarr ii \·il1 ic l1 , 

' • • • c; n- .. , , ? t ! , t c, il c 'J n 
l , ~S l \.)11 and \•il1c n Cull 1G .. l'1.;•i iii C0111binat.icn 
juslify Lile c011c l u:,ion ~;1,:t Ll1e1·u 1tl!.1:it li uve 
J "'n "cnrh in l i on s1·ch 'lS t'l t: I le~ J ? l th~ 
l IHI I C L m C n L. I / I I en L h d t i 'i SO C. V i 1: (' n C ~ iT1 a y 
l'Citdtl' I~ l e' in (_j "

1 11 c1ch 11 1,·Ly l o Lile 
c: n n ,. p · ~ i' <". , a I l , r.: I m ~ .. o o r -; a y 1 n f u r t I h, r a n,.: c 

, , ,, : \, 1,1111-.11 1 1,l., 1,. ,. • , u ,. ·,,:,l:n , sit!, .. (,:11 t 1 ,.,.,. 

· i , , , , 1 , L a c, 11 - • i s t:. Ii ,1 ,·, 1 "'l i , 1 ti 1, ! 

1 ... 1, l t 1- , ... 

,,t...11L1vc crn.e tiic1t 11111 ... 1. l,11 proved , noL 
' 1, ~ ; nn fn I ~· r· rp ,c;p . ''l•r-n ' 11~ 

II~ ,I ! .. ,I., • I Lh ... 
r0111n i ssin 11 or ! lie rri,P" i\ r111rt1 1H:r o f r11cn ac l cd 

'- .1~-· · • 
. 

'"' ..... nr-:nrt C!'"'"t h~ nf 
l'•' a" ll . ' 

r 

I I 

" 
...... .,, ....... '-"'J<J 

Hith r espec t we f ee l th at t h i s i s an adm i r a b l e 

and succ i nct expre s s i on of t he pr i nc i pl e , coming a s i t 
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does from a powerful bench of the High Court of Australia . 
On this view we hold t hat the contents of the "Dear 13ob" 

letters are admissible, not only as to th e knowledge of 

the appellant that the wr i ter or writer s had made the 
statements, but as to their truth . We hoJd that the 

remarks in the letters , having been rec e ived by the 
appel l ant , are admissible to show the existe nce of an 

agreement and i ts nature. 

In the e ·c nt this conclusion is not c rucia l, 

for an exami nati on if the first class of docum e nt s al one 

would provide suff i . ient evidence to justify the 

conclusion which Wn; taken, of conspiracy to i mport 
taped copies of Fi I ,,s regard l ess of copyright. 

lt i c; 1.,-,,. l.l1ill: we~ l1 i1v<' ffl ll. ohliq<'d l.n 'I'' "'· '' 
the s u1J stc1 11tive c l1 ,,1·qes beca use 01: Ll1e f°dilur e ol Ll1 e 

prosec ution to bri11 J admissible e vid e nc e of tl1 e 
technicalities of c ipyr ight existing in 24 named f il ms . 

Tha t however is nol t he question . lt is: Was there 
an ag r eeme nt, to wl 11c h the appel I ant wa s party, to 

import into Fiji fi lms which it was known would not be 

imported with the , 11proval of the copyright owners? -

regardles s of whetl ,~ r appellant knew that this wa s an 
offe nc e under the ( ,ipyright law of Fiji? It is beyond 

q u e st i on , eve n fro 11 t he f i rs t c 1 a s s of document s t h at 
there was a busine~-; arrangement for importing hundreds 

of tapes. From the contents of the invoices it is 

clear that appell a11t 1 s suppl i ers in the United States 

of America were in ~ome instances doing the taping. 

In marry instance s 1, i s company was being charged for 
the p u r c ha s e of b li1 n k t ape - i n one i n v o i c e some $ 1 2 , 5 O O 

worth . The Fiji cc npany itself had tape recordi ng 

machinery and wo ul (t be familiar with the techniques 

involved, includin0 the need to have blank tape an d 

original material 10 copy . Mr . Morgan' s evidenc e 

showed that some f 1 l m was obvi.ously copied from 

television transmi ~s ions . He also proved that the 

symbol ©was on a l l the films he viewed, and a lthough 
his evidence fail ed to prove that the specified films 
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had indeed been r eg i ste r ed under the Un i ted St ates Act, 

n o k n o w 1 P. d g e a b 1 e p e r s o n , 1 e a s t o f a l 1 _ a m a n \..,, h o s e 

b u s i n e s s w a s 1 e t t i n g o u t f i 1 m s f o r e x l1 i b i t i o n c o u 1 d b e 
, I , . 

I ' I 

I I 

·1 : 1 r: ~- _ . _ ..: c, ~ i~ : 1 c a 1 , ~ r· u t i o 11 p r- v v i d c cl u m p 1 e c v i d e n c e 

i , 
1 

, i . . • . : i i L. ; , ~ : , _ j : ~J i s L r <l L c c o u I tl a n d d i U 

c c. :1 c lu 1J:.: tii,:: t ~:;ls \·!<J S a l ;:i rgc sca le sc heme entered into 

in r.0L ;1J disre(1 ;•1·rl o f the rrotect ion i.-1l 1ich as f-ir . r~organ 

SJid .:: 11 ll1c in ei j ur f i l 1,1 c o111panies LJkc over their films . 

i 1 1 -~ -~"' u II u v 1 , c u , ~ ,, ..:J '-' ._; ,1 s •,1 .r s L i, 0 , 1 i-, p e I l c1 11 t i n t 11 e 

co111111e ,cial sicJe of fi l r11 exi1iuiting could l1ave any ot11er 
vi e\·✓ • 

Q LI i t e il p c1 rt fro rn t I I e l e t. t er s v: e a re o F the 

opinion that L11e suumiss ions ( k ) ( l) tind (m) c annot 

s ucceed . 

G i V C n t ll C CO 17 c ] Ll s i On S \I/ e 11 ave r Ca C 11 e d a S t 0 

tl1c common purpose being rursucd and lite appe l I Jnt 1 s 

i nvolvement in it, tile contents of the l e t t ers become 

unnrccssary , but an exa mination of them shows ev e n more 

c I c a r l y L I 1 e n ; 1 I. 11 r 0. o r 1, I I c: ilC I r e (' cl p I a 11 - !-✓ i L I 1 s u c I 1 

r erc, renccs ilS "Lile vuy rro111 Sony ,nay reel 1 ikc li e 1 s gone 

o ut on a I i 111 b for u s 11 
; 

11 L 11 ere sh o u l d be over a I u O 11 ours 

c f t .:i p e 11 t1 i t i n a for you " ; 11 w 11 er c i s t 11 e rn on c y com i n g 

from F o i· t il p i n g t i rn f: ? " 11 th c [3 e t am a x ( c q u i pm en t ) t1 ,1 s a 

r cm o t c p a u s e c o n t r o 1 w 11 i c h c a n be u s e d f o r e d i t i n g " . 

Fin.:illy a subm i ssion was made as port of 

ground (/) on the question of know l Pdge . 
/ ('-) 

I 

The c ha r g e w a s of con s p i r i n g to i mport t 11 e 

tape s knowi ng the same to be copies cf infringing fi l ms 

i11 1,,1ilich copyrisl,t existed . Tl1e question of knowl edge 

i s discusseu in Reg. v . Churcliill (1967) 2 A. C. 224 

and the effect of that decision has since been given 

s t a t u t o i- y e f f e c t i n E 11 g 1 u n d i n I :1 e C r i m i n a l La w ,t\ c t , 
1977 . Put briefly i t is said that -
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"the offenc e is the making of an agreement to 
do an unlawful act. lt is the character and 
content of the agreeme nt that matters, and the 
a cc u s e d I s k now I edge of \II ha t i n I"' d c t I i;1 s b r: en 
done if i t Lhrows l ight on that " -

Church tll ' s case at 2 :;2 . 

Ag a 1 n a t 2 3 ·; -

" I f vii 1 a t t n e y a g r e e d t o d o w a s , o n t 11 c f a c L s 
k n o vrn to t h cm , a n u n 1 av, f u 1 a c t , t h e y a re 
ouilty of conspiracy and ca nnot excuse 
Lil e m $ C 1 v C S I) y S cl y i n g t ,, il t , 0 W 1 n g t O Lt I C 1 r 
rgnorance of the l aw , they d i d not r ~alise 
tllat such an act ,-,as a crime . " 

No quest.ion af)J)ears to have c1r1sen cl'.; t0 

wh et.lier L11 e r1ppe1lctnt k11e,,, LIH~ Lc1\-: ol 1- 1j1 011 copyr1u11L, 

bu t 1n any eve n t tl1a t 1s irrelevant. 

l!1e conclus i on reached by Lh e r-1c19is trilL e \-1as 

t hat he must have known that the plan would 1nvo 1vc 

import i ng infringing material, and in our view there 
was ample adm i ssib l e evide nce to support this conc l usi on . 

I\ cc or d i n g l y t n e a pf) ea l i n re spec t of C 11 a r g •? i 11 

i s d i sm i ssed . 

I I . 
/, 
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