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Appel l ant 

Respondent 

The appellant was at all material times a 

monthly tenant of a flat on the first floor of premises 

situated at 49 Huon Street, Toorak, Suva, o~ned by 

respondent . 

On 5th August , 1981, a 6 months' notice to ~uit 

was served on appellant lawfully terminating appellant's 

tenancy from 1st March, 1 982 . In the notice to quit 

respondent advised that she required the premises for 

her own use and occupation as a dwelling house" . 

~ The appe llant failed to give up possession and . 
on 2nd ·March, 1982 , an application was made by the 

respondent to the Supreme Court of Fiji at Suva under 

the provisions of section 169 of the Land Transfer Act 

• 



- ?. -

(cap. 1 31) seeking an order for possess i on . Undsr sectio~s 

~
69

_172 of the Land Tran sfer l\c t the procedure is s•1mmary 

and the tenant is required to show cause (section 172) why 

he refused to give up possession . The premises occup~~d 

by appellant being within the City of Suva wer~ subject 

to the provisions of the Fair Rents Act (Cap . ~69) and 

although the proceedings were commenced under sec .. ·--in 169 

of the Land Trnns(cr l\ct they fell to be decided under 

the provisions of the Fair Rents Act. 

An aff i davit made by respondent and filed in 

support of the application deposed to certain facts 
., . .. 

namely -

(;1) 111.,i- r0:-:rnnrlrnt- r0cp1in·,c'J 1-h0 fl.it· fnr her 

o•,m use and occupa Lion a~_; a dwcllinq llou~c ; 

(bl that respondent , h er husband, her mother-in-l aw 
·-· 

Jnd her two sons (both tccn~gc) occupied~ ~wo 

bedroom flat adjoining the flat occupied by 

appellant and that furth 2-r living accommodation 

was needed ; 

( cl that appellant was 5 months in arrears with 

his rental . 

Appellant was served with the applicatior. for 

P'()Gsession on 3 0th March, 1982 . On 4th May, 1982, the 

application came before the Supreme Court at Suva; there 

Was no appearance a t the h e aring of the appellant and the 

Court made an order o f possession in favour of r espondent. 

On 10 th May , 1982, appel l ant filed a motion in 

Supreme Court seeking the setting aside of the order 

Possession . Two affidavits were filed by appellant 

on lOth May, 198 2, in which he stated he had misplaced 

ibe summons served on 30th March, 1982, and as a 
onseg a uence failed to appear when the order was made on 

Sth M ay, 1982; f1rther , it was alleged that some of th e 

~Cts d e posed to in the r espondent ' s affidavit were 



incorrect in various particulars ; tha t appellant had a 

good defence on the merits and that the rent had b e en 

paid . Leave was sought to d e fend the proceed i ngs for 

recovery of possession. Appellant filed a furt her 

affidavit on 26th May, 1982, al l eging that the res po nd en t 

was occupying a 3 bedroom flat and not a 2 bedroom fl a t 

as claimed by respondent. 

On 27th May, 1982, the p a rt i es, both repr ese n ted 

by counsel, appe ared b efore the Su preme Co ur t a nd t he 

fo llowi ng order wa s made : 

" There is no merit i n this applicati o n. 
Defend ant had 6 months notice to vacate a nd wa s 
served wil h s ummo ns ~bout 5 week ~ b c[orc hearing . 
!le did no t cl t tend to show c;:iusc why un o r der s hould 
no t b e m.:ide ug a inst h i m. 

He now says he mislaid his summons, a n a ss e r t io n 
easy to make and not capable of -being c hec ked. It 
is not in any event a valid ground for se t ti ng a s i de 
an order properly made. 

Application d ismissed . 
Costs to plain+-iff . " 

The appellant appealed against the dismissal of 

these proceedings and sought leave to defend t h e proceed i gs 

commenced by respondent under Civil Actio n No . 1 9 9/i 2 . 

At the heari ng of this appeal, coun 3el f or 

appellant requested leave to add three new grou nds of 

appeal; these were admitted, but when examine d it wa s 

apparent that they were not properly to be regarded as 

new grounds of appeal, but rather as an attempt to 

introduce further evidence. We informed counsel that 

this Court would not permit further evidence to be give n 

.in this manner and accordingly these grounds, so called, 

Were not further considered. •. 

Mr . Ali, on behalf of appellant, submitte d that 

appellant having misplaced the summons inadverte ntly over-

100ked the Court hearing; that within 6 days of the ma king 
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of t he order appellant applied to the Court for the 

order to be set aside; it was claimed that good and 

suf£icien t reasons existed for so doing ; that it was 

apparent from the judgm~nt of the Supreme Court given 

on 27th May, 1982, that t h e learned Judge had fdiled to 

cons ider the merits of appellant ' s defence and the 

matters referred to in his affidavits. 

Section 19(l)(e) of the Fair Rents Act reads . 

"19(1 ) No jud<Jmcnt or order for the recovery of 
posscsRio n of nny dwclling-hou~e to which this 
Act applies or for the ejectment of a lessee 
therefrom shal l be made, and no such judgment 
or order made before th e comme ncement of this 
Act sh~Ll b8 e nforced , unless -

(e) the premises are bona fide required by the 
lessor for his own occupation as a dwelling
house and the lessor g ives at least twenty 
eight days' notice in writing to the lessee 
requiring him to quit and (except as other 
wise provided in thi s secti on) the court is 
satisfied that reasonably adequate and 
suitable alternative accommodation is 
available at a r ent not substantially in 
excess of the ren t of the premises to which 
the judgment or order relates . 11 

proviso to section 19{l){e) f ollows which reads 

"Provided that the e xistence of a lternative 
accommodation shall not be a condition of an 
order on the grounds specified in paragraph 
( e ) • . . . . . • • • . . . • . . . . . • . • . . . . . . . . • . . . . . . . . . 

{v) where the period of notice given is at 
least 6 months . 11 

It will be seen that at least six months' not ice 

had been given and accordingly the question of availability 

9t suitable alternative a c commodation was eliminated by the 

, fifth paragraph of th e p rov iso ; the respondent had to show 
that the premises were bona fide required for her own 

-
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occupation as a dwell~ng house . The Court is enjoined 

by the further provisions of section 19(1) to make such 

an order if the Court considers it reasv~able so tc do . 

Accordingly, every applicant seeking an ord: 

for possession to which section 19 of the Fair Re n ts Act 

applies must (in addition to other matters required to h t 

proved thereunder)·, sutisfy the Court that it is reasonable 

for such an order to be made . 

Appellant's counsel urged that a good defence 

existed on the merlts ; that appellant had explained 

adequately his lapse for non appearance before the Court; 

th~t the learned judge should have set aside the order 

for r,01;!;c:;!Jion which was mc1dc on summ;iry procedure, c1nd 

proceed to he;-ir the p; ·ties; consider the merits; decide 

whether Lhc respondent was entitled to an order for 

possession; and in such event , determine whether it was 

reasonable that such an order should be made . 

~e are mindful that this Court should be slnw 

indeed to interfere where a judge has decided a matter in 

the exercise of his discretion . However , if the circums-

tanccs so demand this Court must be prepared to examine 

anew the relevant facts and ci r cumstances in order to 

exercise a discretion by way of review which may support, 

reverse or vary the order of the judge in the lower court . 

Thus in Maxwell v . Keun L1928/ 1 K.B . 645 the 

Court of Appeal reversed the trial judge's order refusing 

the plaintiff an adjournment . That was a pure matter of 

discretion on the facts . 

case a t page 653 said : 

Atkin L .J. in the above cited 

'' I quite agree the Cour t of l\ppeal ought to be 
very slow indeed to interfere with the discre Lon 
of the learned judge on such a question as an 
adjournment of a trial , and it very seldom does 
so; but, on the other hand, if it appears that 
the result of the order made below is to defeat 
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the rights of the parties a ltogether , and to do 
that which the Court of Appeal is satisfied would 
be an injustice to one or other of the parties, 
then the Court has power to review such an order, 
and it is, to my mind, its duty to do s o . " 

The considerations which should exercise the 

mind of an appellate c ourt c a l led upon to review the 

order. of a judge refu~ing t o set aside a default judgment 

were stated in Evans v. Bartlam L193t/ A.C . 473 where 

Lord Wrig ht at p age 4pq said : 

"In a case like the present there is a judgment, 
which, thnugh by default, is a regular judgment , 
and th e applicant mus t show grounds why the 
c'lir.rr<-linn t o :-:r l· it :-ir.id,, {:hn11lrl h0 r x c-rri::<~rl 
in his favour . The primary consideration is 
whcthrr he hns merits to which t he Court should 
pay heed; if me rits are sho wn the Court will not 
pr. i mn fncic desire to let Ll judgment p~ss on 
whi ch there has b een no pro per adjudication . 
Thi s po in t wa s emphas ize d in Watt v . Ba~net t 3 
Q . B.D . 363 .. .. . .... ..... .... . . .. . .. . . .. .... . . . 
He has been guilty of no lache s in making the 
application to set aside the default judgme nt, 
though as Atwood v . Chichester, 3 Q . B. D. 722 

· and other cases show, the Court, while consider
ing delay , have been l eni ent in excluding appl i
cants on that ground . The Court might also have 
regard to the applicant's expl anation why he 
neglected to appear after being served , though 
as a rule his faul t (if any) in that respect 
can be sufficiently punished by the terms as to 
costs or otherwis~ which the Court in its 
discretion is empuwered by the rule to impose. 
The appellant here has an explanation, th e t ruth 
of which is indeed denied by the respondent, but 
at th i s stage I s e e no reason why he should be 
disbelieved on what appears to me to be a mere 
con£ lie t on a f fidavits . " 

With the above statement we respectfully agree . 

' 
In the prPsent case we would have e xpe cted some 

mention to have been made in the judgment handed d own on 
27th May , 1 98 2, of the severa l matters raised by appel l ant 

in the various affidavits indicating that the learned j udge 

had duly considered them . 



In the circumstances of this case, and to 

avoid the risk of any injustice bei ng occasioned, we 

agree that we should allow the appeal and order that 

the case be tried ab initio which will, of necessity, 

r equire a hearing before another judge . 

Accordingly, the appeal is allowed; the 

j udgments of the Supreme Cour t dated 4th May, 1982 and 

27th May, 1982, are set aside ; the order for costs in 

t he Supreme Court is set aside; the case is remitted to 

the Supreme Court for a new trial ab initio . Costs of 
the hearing in the Sur emc Court will be in the 

discretion of the judge at the bew hearing. In the 

circumstances we do not allow appellant any costs in thiE 

Cour t" . 

I ,.,, «v~'cz,C.t'--. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Judge of Appeal 
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Judge of Appeal 

~ . -u ~ .. -. ~ ... -....... .. -. 
Judge of Appeal 


