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IN THE FIJI COURT OF APPEAL 

Civil Jurisdiction 

Civil Appeal No. 41 of 1981 

Between: 

Jl 
l 

1 

MAHESH CHAND s / o Mohan Lal Appellant 

and 

SAVITRI DEVI d/o 
Govind Raju Naidu 

S.M. Ko ya for the Appellant . 
S.R. Shankar for the Re sponde n t . 

Date o f Hearing: 18th March 1982 . 

De livery o f Judgment: ~1--1ol April 1982. 

JUDGMENT OF THE COURT 

Henry, J.A. 

Respo ndent 

Respondent, a single woman, gave birth to a full

time male child on April 22, 1980 . She laid a c omplaint 

under the provisions of the Maintenance & Affiliation Act 

No . 16/71 allegi ng that appellant was the father of the child . 

The complaint was heard in the Mag:.;.strate • s Court at Sigatoka 

on August 27, 1980 when the learned Magistrate dismissed· i t . 

The learned Magistrate gave a short judgment in which h e 

said:-

11 Corroboration not sufficie nt t o satisfy the 
Court that c omplainant is telling the truth 
beyond reasonable doubt (sic) that ( appellant) 
is the father. The c o mplaint i s d ismissed. 11 

The r elevant statutory provisio n is now the 

Maintenance & Affiliation Act (Cap . 52 Ed. 1978) . Section 
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18(1) and (2) r eads :-

" 18 (1) On the h earing of the complaint, the 
magistrate shall hear the evidence o f the 
complainant a nd such other eviden ce as may b e 
produced in supp ort , and shall also hear any 
evidence tendered by or on b ehalf of the 
defendant . 

(2 ) If t h e evide nce o f the complainant is 
corroborated in s ome material particular by 
other e vidence to t he satisfact i on o f the 
magistrate, he may ad j udge the defendant to b e 
t h e p utative father o f the child, and may also , 
if he sees fit in all the circumstances of the 
case, proceed to make against the putati ve 
fath er an order for the payment by him -

(a) of a sum of mo ney no t exceeding five 
hundred and twenty dollars annually for 
the maintenance and e ducation o f the child ; 

(b) the expenses incidental to the birth of 
the child; 

(c) the fune ral expense s of the child if it 
has died before the making of the order; 
and 

( d ) suqh c osts as may have been incurred in 
obtaining the ord er : 

Provided that the magistrate in making a n order 
f or payment of a sum o f mon ey under the provisio.ns 
of paragraph (a) may direct that such payment shall 
be made by weekly, fortnightly, mo nthly o r 
quarterly instalments . 11 

Re spondent appeal e d t o t he Supreme Court . It is 

clear that the l earn ed Magistrate was wrong when ~e r equired 

sufficient corroboratio n to s atisfy himself that respondent 

was telling the truth beyond reaso nable doubt . This 

c o mple tely misconceived th e law. Counsel f or appe llant 

argued that th e l earned Magistrate made a finding o n 

credibil i t y of r e spo~dent and tha t, since this was sa, t here 

was no cred ible evide nce b efor e the Supreme Court, and, 

consequently, no ne b efore this Court . We do not agr ee that 

it was held in the Magistrate ' s Court that respondent was 

not teliing · the truth . A proper reading of th~ finding, in 

our view, is that corro b oration was n ecessary t o establish 

the truth o f respondent ' s burden o f proo f but that the 
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cor roboration necessary f or that purpose was not sufficient . 

Howeve r, be that as it may, the learned Judge 

reviewed the evidence and came t o a conclusion that 

respondent ' s evidence ought t o b e believed and that her 

evide nce was corroborated i n a mate ri a l particular by other 

evi dence t o his satisfactio n . 

Appella nt ne i t h er gave e vide nce , no r did he call 

a ny witness . The only evidence was that o f respondent and 

o ne othe r witness whose evidence is unimportant . The 

corroboratio n f ound by th e learned Judge lay in the conduct 

o f co u n sel when cross-examining respondent . In Phipson o n 

Evidence 1 2th Edition para . 740 (p . 321) the law is stated 

• as fol l ows :-

" •.......... statements made f o r the purpose o f 
influencing a judge 's decisi on in chambers, 
whether made by c ounsel , solicitor or the 
la t ter ' s cler k, a rc evidence a gainst the 
c lient on the trial of the action; and where 
a case is s o co nducted by counsel a s t o lead 
to the inference that a c ert ain fact is 
admitted by him, the court or jury may treat 
it as prove d, not only for the p articular 
issue, but f or a ll purposes, and for the whole 
case. " 

Re spo ndent said her periods ceased on August 24, 

1979 . This is co nsistent with the birth of the child 

approximately 270 days afte r he r last period : Preston- J o nes 

v . Pre sto n- Jones f195!7 1 All E. R. 124 p er Lo rd Simo nds 

at p . 127 H. Accordi ngly, in t he normal course, intercourse 
I 

which was r esp o nsible for the p r egnancy wo uld have take n 

place in b etwee n the last period and August 24, t h at is t9 

sqy within the pre vious 28 days . 

Re spondent t old a straightforward story of r egular 

interc ourse with appellant both before and after August 24 

and t hat she had n ot had intercourse with anyone e lse . The 

case of appellant , as put to respondent in cross- examination , 

was that the first occasi on of inter cour se was Se ptember lO 
which meant t hat the r e was admi t t e d int ercourse 17 days afte r 

the pregnancy b e came apparent because her periods had ceased. 
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Unsubstantiated allegatio ns of s exual misco nduct 

were put to respondent in cross - examinatio n . The se were a ll 

-denied by her but it is important t o s e t the m out so as to 

c omplete the case of appellant as put t o r esp ondent by 

counsel for appellant . It was put to respo ndent t hat she 

was "caught in the toil e t with one Gane shwa r Reddy in about 

June- August 1979" and t hat the r e was a l o t o f tro uble about 

the incident and that h e r fathe r had b e ate n her . Furthe r f 

tha t she had bla med the e l d e r broth e r o f appe lla n t as b e ing 

r e sponsibl e for h e r co nd itio n . 

The c a se put b y c ounsel was t h erefor e that t h e r e 

were sexual incidents whi ch co uld h a v e resulted i n her 

pregnancy but that no intercourse with appe llant had t a ke n 

place u ntil Septe mber 10 . The impo rtan t passages in the 

cross - examinatio n are :-

" Respondent t o ld me his age . He told me last 
ye ar h e was nineteen. Agree we had sex o n top 
of a hil l one day as h e was r e turning home . " 

11 Deny I told r e spo ndent I was pregnant, the 
s e cond time I had inte rcourse with him. Agree 
we had s e x once after I told him I was p regnant . 
He promise d t o marry me . He d enie d paternity t o 
start with , then admitted it so we had s e x once 
more , then at the end he denied it again. 11 

" Deny I only had . inte rcourse with respo nd ent 
o n 10 . 9.79 and a wee k later, at which time I t o l d 
r e spondent I was pre gnant . " 

Although the date , September 10, was a definite 

date , no attempt was made to identify it a s to place or ~ny 

other identifiable incident or even to state what day o f the 

we ek it was . This was a crucial occa sion and little or 

nothing is conveyed by asking a witn e ss nearly a ye ar·la t e r 

about a specific unidentified d ate . It appe ars a s if 

appellant must h a ve ins tructe d his counse l that i ntercours e 

had taken place o n a d a t e af t e r pregnancy had occurr ed but 

that he did not have suffici ent material to put to the witness 

to identify the occasio n which was c rucial to his who l e c ase . 

From the course o f the conduct o f t h e trial we are o f opinio n 
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that appellant must be taken to nave admitted intercourse 

with respondent on at least two occasions in quite close 

proximity to the materi al time and that the parties who 

lived close to each other were generally on intimate terms 

not later t han that time . The learned Judge was entitled 

t o treat this conduct of counsel as such an admission . The 

further questi on which this Co urt has to determine is whether 

the learned J udge was in error as a matter of law in, accepting 

an admission of such intimacy , not properly identified as to 

time, but obviousl y i n close proximity to , but after , the 

time of conception. 

In Simp son v . Collinson i I96~7 1 All E. R. 262 the 

headnote sufficiently sets out the decision of the Court, 

Se llers Davies & Danckwerts LJJ. It reads : -

" An admission by a man against whom an 
affiliation o rder is sought that h e had sexual 
intercourse with the applicant mother within 
two and four months of the conceptio n of her 
child , is capable in law of being corroboration 
" in some mate rial particular" as required by the 
Affil iation Proceedings Act , 1957 , s . 4(2 ) of 
her evidence that he also had intercourse (which 
h e denied ) at the time of conception (Cole v . 
Manni ng ( 1877)) , 2 Q. B . D. 611 , approved and 
applied ; see p . 263 , l e tter I, and p . 265, 
l etter B , post }. " 

The provi sion referred t o is th_e same as that contained in 

the -Fiji Act . Danckwerts LJ said at p . 263 :-

" Now it is to be observed that what the statute 
requi res i s not corroboration ( as it appears to 
me ) o f t he whole of the mother ' s evidence , but 
merel y corroboration of the evidence of the 
mother in regard to ' some material particular ' 
It seems to me that in this case the admissions 
made by the respondent that he had had intercourse 
twice with the appellant , albeit at a date before 
the child could possibly have been conceived, is 
capable of b e ing corroboration o f the appellant's 
evidence. It is a corroboration of the mother ' s 
story in a material particular, as it seems to 
me , n amely ,· that she had been on intimate terms 
with th e r espondent , so much so that h e admits 
that they had intercourse within a few weeks o f 
the alleged intercourse r esulting in conceptio n -
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the strongest evidence of inclination of the 
respondent to have interco urse with the appellant 
that one could have . 11 

Davies LJ said at p. 266:-

11 All that i s required , as has be e n pointe d out, 
in the authorities which have been cite d t o us, 
to amount to admissible corroboration under the 
Statute is some ( other) evidence that would make 
the story of the mothe r more p robable . The 
r e spo n<lcnt • s .:i clrn.i. :;;s i rn I wu;-; c'vj d c,11cc • o [ .::in 
inclinatio n. 11 

Se lle r s LJ said at p . 267 -

" What amounts to corroboratio n is known to be 
a diffi cult matt er to define in any degree of 
detail and in any particularity. As Lo rd Reading, 
C.J . , said in R. v . Baskerville , the case cited 
by Davies , LJ., it is in a high degree dangerous 
to attempt to formulate the kind of evidence 
which would be regarde d as corroboration. But , 
as the Lord Chief Justice said the r e , corroborative 
evi dence is that which shows or t e nds to show tha·t 
the story is true. 11 

The l e arned Lord Justice also said at p. 268 F :-

11 But having been e stablished by admission to 
be in such close proximity , although there was 
of course the vital intervening period of the 
menstruation of this girl in April , nevertheless 
it i s so c l ose that it i s a factor, in my view, 
for the justices to conside r in assessing , on 
the whole balance of the evidence , whether they 
accepted the complainant ' s story. It tends to 
support it . 11 

I n Simpson's case the d e cision in Cole v . Mann;ng 

(1887) 2 Q. B . D. 611 was discussed at s ome length . In that 

case it was proved that during the summne r of 1874, s e veral 

months before the child c ould have bee n begotte n , the.partie s 

had been on terms of great friendship a nd intimacy. A 

Divisional Couxt consisting of Mello r & Fie ld JJ said (p. 613) 

11 No rule of law e xcludes testimony as to acts 
of familiarity before the time whe n the bastard 
chil d could have been bego tten; and evidence of 
that kind shows at least a probabilit y that the 
statement of the mothe r is true . 11 



7 . 

I n our r e s p ectful vi ew, al s o , there i s n o rule of 

law which e xcludes admissions o f s e xual i ntercourse and 

i ntimac~ , such a s we have set out from being t r eated as 

showing at least a probabilit y that the e vidence of 

r esponden t is true . The matte r of t i me is relevan t o nly to 

p roximity of conception . The princ iple involved is wheth er 

or not the admi tte d c onduct , taken in i t s t otal ity in the 

p a rticular c ircums t a nces , is such t h at it can f airly l ead 

the t ribunal of facL t o a conclusion Lhat theevidence of the 

mothe r is more pro b able , or , as was said by Se l lers LJ in 

one o f the a bove quo t ed passages , shows o r tends to s how 

that the s t ory is t rue . 

One furthe r c ase c i ted by c ounsel for appellant 

r e q uires consideration . It is Holl and v . Robe r ts 158 L . T . 313 , 

wpich was cited as a case showing t hat questions by cross

examining counsel c ould not amount to c o rrobora t ion, and , 

in p articu l ar , the passage i n the judgment of Greer L . J . at 

p . 316 was r e f e rre d t o . It r e ads :-

11 It is furthe r alleged by Mr . Swanwick that the 
c ourse of the cross- examinat i on so c o l oured t he 
evi dence that we may regard the e vidence as 
stronge r than it woul d have been in t he absence 
of cross- examination , but , in my judgment , 
questio ns in cross- e xamination by th e r e pre s e n
tative of the allege d putative father are not 
evidence at all, especially in a c a s e l i k e this, 
where the cross- e xami nation ·was based on the 
al l egation that the d efend ant wa s himself the 
fath e r of the chi ld , and h e was ready to meet 
corroborative e vidence , if such were g ive n. 11 

It was not a case where questions we r e asked in the natu r ~ of 

the questions i n the instant case . Greer L. J . had earlier 

said that from "be ginning to e nd this ma n h as s t r o ngly denied 

that h e ever had connection with the girl o n t h e al l e g ed 

occasion whe n in all probability the child was conceived" . 

The Lord Justice later d e alt with the que stion whether th e 

matter put in cross- examinatio n coul d amount to corrob orat i o n . 

He said -
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11 
••••• • ••••• • •• the mere fact that he, by 

question, admitte d that there was s ome 
conversat ion about the girl being a fast girl 
and liable to have inte rco urse wi.th him, whe n 
it is coupled with the implicatio n in the 
questio n that he n e ver had intercours e with her , 
doe s not s eem to stre ngthe n the e vidence in any 
way as to oppo rtuni ty . " 

This case do es no t d e cide that the conduct of 

counsel in t he instant case does no t stre ngthe n o r t e nd t o 

stre ngthen the e vid e nc e of the woman . It is o nly an 

illustration of facts whi c h do not amo unt t o c orroboration , 

and it is not an autho r i ty o n diffe r e nt fact s . It is the 

principle which we have enunciated which is impo rtant . Its 

application to any particular facts is a que stio n to be 

decide d in e ach case . 

We h old t h at such a cour s e o f conduct by c o unsel 

is e vide nce , other than evidence from r espo nd ent , and t hat 

it is capable of showing o r t e nding to s how that r espond ent ' s 

story is true . I t was fo r th e l earne d Judge to say whe ther 

or no t , in fact , it did h a v e that e f fec t . He s o f ou nd tha t 

as a f act a nd his decision on fact canno t be que stioned in 

t his Co urt . The l e arne d Judge did no t mi s dire c t himself in 

law in reaching that co nclusion . 

The app eal is dismissed with co sts to be fixed by 

the Re gistrar. 
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