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'l'his appeal is brought from a judgment of the 

3upreme Court of .:-'iji at 1D.utolrn. \lhereby it Has ordered 

the.t appel l8.l'tt g ive ur, possession of' 25 a cres o f l a nd , 

bein0 part of the land co1aprined in Hative Lease 1 o . 

1 22 G1 , o f which the respondent; is the re.~;i s tered lessee. 

'l1he p:r.·oceedings He_ro bro urs}1t; by the respondent by way .of 

an application for summary ejectment under section 1 69 

of the Lund 'l'ransfer ..'.~ct (Gu.11. 1:51 - /:d . 1978) . 

Shortly , the fac ts a re t hat the parties 

e n t ,ffed into c~n t.J.:~rcclJlent uu.ted the 21st 1·.ur~us t , 1975, 

the text wh erco f: reads : 
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11 AG.i.Ul'] 1.'!Hr B.15'ei;/ J ,m JALIL AND A:tI\1A'r :lLI 
CANE CON'l'R.'\C'l' NCJ . 661 2 itlOl,1 1976 '1'0 1 9 86 

1 . Ajmat Ali h a s no right to apply in govern­
ment to own the l and. under the agreement on 
the area devel oped . 

2 . Ajma t has t h e ~greernent t o develop t h e 
lan<l fo~ 10 yGars . 

3. Yon will develop onl.v ~5 a crec nea r the 
o.rea or Jubha.n . 

4 . Small crop such us arh ar·, rice , corn , 
peanut - -~ for !' 1 • J o..lil . 

5 . 1!:irst plou~hinG a nd h arrowing on ly one 
time for 4 acres will ~e paid b y Jalil . 

6 . Pirst p l anting only for 4 acres labou r 
paid by J a lil - J . 

7 . Wood and bamboo must be cut by Jalil ' s 
order Azma t - ca n use for h is 01.•m . 

u. Read maintena nce - ha lf 8: hal r. 
9 . Cane payment on nett money - half & h o.lf . 

10. An uveragc for one acre - 4 baGs salt 
2 bae;s ma tti. 

11. Any dispute on l r,.n d bo th ovmer:; must Bee 
and settle . 

1 2 . i;ihen Jalil will t ell .\ j inat to leave the 
land wi thin 1 0 years o f time , Jalil 1.·1ill 
have t o pay a.ll t he amount for don19ee on 
work by Ajmat. 

13. When Ajma t will leave the lc!lld ploughed 1st 
time on 4 a cres .itjm2.t will h ave to pay for 
the ploughinc . iihen p l ent (:-d not damaged . 

14. On f l at l and onl y s u.c;nr can~ must be pl an tcd·. 

1:, . Hent ·} sl1:1.re - .hjll1a ~ 2'5 a cres . 

1 6 . 197'/ t o 1 ';;87 sing ment o f cane cut t ine would 
be hired to Anwar j ,li . 6612 a nd 6749 . 
1i.nwu :r I1.li will get t;ood well on g ong ra.i t 
only Jalil ' s s h a re from hr. J a lil. 

17 . Cane vaymcnt mur.: t be ,·;iven ,-,ithin 8 d~ys • 
. h1'ter ~' . 8 . G. pc._<,mcmt . 
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18 . If Azmat leave th0 ln.nd between 10 years 
he won ' t g et any darn9.ce. 

Land ovmer 
Sub owner 
Hitness 

( 8gd . ) 
( Sgd . ) 
( Se;d.) 

Hoha.rnmed Jalil 
Azmat Ali 
San Ali " 

It is common ground that the l:ind ic a~ri­

cul tural land within t;he meaning of the i1gricul tural 

Landlord and 'renant Act (Cap . 270 - ~d . - 1 978) to 

which , for convenience, we will hereinafter refer a s 

AL'l'A ; it is portion of the block of 194 acres 2 roods 

comprised in Native Lease 1 226 1 abovementioned . 

In his support in,•:,; ai'fid ::i.vi t the respondent 

alleged that the appellant worked under the a~reemcnt a.□ 

o. labourer; that h e "breacr1ed 11 the agreement ; that no 

consent by the Native Land ·l'rusL JJoard (hereinafter 

culled "the Board 11
) was over obtained to the agreement ; 

nor was there any conocnt by the Board to t h e appellant ' s 

living on the lnncl or cultivati.ng it . 

'.l.'he appellant -denied a ny breach of the 

agree:ncnt and this mat t e r has not been pursued. He 
claimed to be cultivatine; and occupyine as a tenant , 

admitt ed that there was no consent of the Board and for 

the assertion of his rig hts under AL'l'A he had instituted 

an application No. d . D . l,i.2 of 1980 to t he '.rribunal 

established under the Act. 'i'his was done on the 21 st 

1\.pril, 1 980 , and the hearing had been set do\m for the 

26th f.ugust , 1981 ; we noto that t h e summons instituting 
the present proceedine s is dated the 28th },Jay, 1981. 

Broadly speakin~ the matter for decision by 

the Supreme Court was whether U1e action should be struck 

out a s frivolous and vexab.ous or whether it should be 

stay ed pending the determination by th e ·rribunal of the 

appellant's application. Onl_y the second o f these 

questions survives to this t)ourt. '.l'h e lea.med Judge 
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decided against any stay and made an order for possession. 

He did this in the light of his finding that the failure 
to obtain the consent o:f the Board to the agreement 
constituted a breach of section 12 of the Native Land 
Trust Act (Cap. 134) . rendering the agreement null and 

void, and thus depriving the appellant of any right or 
title to remain on the land . 

If that were all , there would be no problem 

but in loading up to the question of the i mpact of ALTA 
it will be necessary to look at the relevant legislation. 

Section 1 2 of the Native Land 'l'rust Act is so well known 
as not to need repet.i tion . Suffice it to say that it 
provides that a lessee of native land under the .Act may 

not alienate or deal with the land comprised in his 
lease without the consent of the Board first had and 

obtained. If he does do so without consent the "sa_).e , 
transfer, sublease or other unlawful alienation or 
dealing" is null and void. 

It ought to be observed that an agreement of 

the nature that the parties entered into in this case , 

is not necessarily ah alienation or dealing within that 

section merely because it can be classified as a share­
farming agreement . 'rhat was shovm by high authority in 

Kulamma v. Manadan {!9687 72 W.L.R . 1074 P.C., in which 

an agreement of a simila r nature was considered and 
found not to contravene section 12; the judgment of 

thc .i.r Lordships in the l?riv,y Council commenced at p . 1075 -

"This litigation relates to a sharefarming agreement •• ••• " 

'.Lq1e case mnkos it clear that each aGreement is t o be · 
construed on its own merits . 

In saying this we are not saying that we 

disagree with the learnGd Judge in the present case in 
his finding that the agreement , in the absence o:f consent 

by the Iloard, contravened section 12 . But we advert to 

the matter to indicate that a sharefarming agreement 
that may not contravene section 12, may well be unlawful 
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under AL'fA. We quote from the judgment of the Central 

Agricultural Tribunal in Har Kaur v. Pariappa Gounder, 
C.A. T. appeal No . 3 of 1980 : 

"I sup po rt the · ~~ri buno.l ' s finding that the 
respondent was not a bona fide employee of 
the landlord . He was in truth a sharefarmer , 
and as such, of course, the appell ant was in 
breach of section 12 of the At,ricultural 
Landlord and '.L'enan t Act. '.L'he respondent is 
also entitled to be regarded as a tenant." 

For present purposes it does not matter whether the last 

sentence of that passage is based upon section 1 2 of .AL'rA 

or upon the Tribunal's ovm appreciation of the particular 
agreement; the Tribunal considered a sharefarming agree­
ment under ALTA unlawful. 

Section 18 of ALTA is relied upon by the 

appellant . Subsection (1) is not relevant . Subsections 

(2) and (3) are as follows : 

"(2) Where a tribunal considers thnt any land­
lord or tenant is in breach o f this Act or of 
any law, the tribunal may declare the tenancy 
or a purported tenancy granted by such landlord 
or to such tenant as aforesaid , null and void 
and may order such amount of compensation (not 
being com~ensation payable under the provisions 
of Part VJ paid , as it shall think fit, by the 
l andlord or by the tenant, as the case may be, 
and may order all or part of the agricultural 
l and the subject of an unlawful tenancy to be 
assigned to any tenGnt or may make any deter­
mination or order tbat a tribunal may make 
under the provisions of this Act . 

( 3) J\ny applica.·tion to a tribunal for a 
declaration , for compensation or for the 
ordering of the makinG of an assignment or 
other order or determination under subsection 
(2) may be made notwithstanding the provisions 
of subsection (3) of section 59 but nothing 
contained herein shall be deemed to permit 
the ordering or making o f an assienment in 
br each of the provisions of the Subdivision 
of Land Act .or which Hould otherwise be 
unlawful. 11 
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11he appell ant snys , in effect, that a ccepting 

for the argument' s sake t hat his a g reement is in brea ch 

of section 1 2 of the Na tive Land 'f rus t Act , h e i s 

entitled to apply to t h e 11.'ri bunal (a s he h a s done) unde r 

section 18 of ALTA for relief. 

In t h e p res ent session of t h is Court , in the 

ca se of Dharam Linga m Hedd,y v . Pon S;,i.my a nd Others ( Civil 

1~ppea l No . 42 of 1 981 ) a. case of s i mila r circumstances 

t o ·those of the present, we h ave cleal t wi t h sect ion 1 8 

a nd do not repeat what we said there . 'J.10 invoke t h e 

section i t is necessary tha t the a pplicant be a tenant , 

and if the tribunal " considers" t:i:lere is a brea ch of the 

Act or of a ny law , it may g rant relief. The reli ef may 

take the form of compensation or r e l-ate to the land , 
I 

but it woul d be relief authorised only by the section 

a nd wh ich would not be in the power of t he Supreme Court 

t o g rant . It is implicit in wh at we have said in the 

Dh a r a m Lingam 11edd;y ? a se t hat we do not accept 

Vir • .3ahu 1J1.a n ' s a r Gument t hat it would not be pos sible 

for a 'l'ribunal t o g r an t r e lief t o u c h ing the land i tsel f . 

Whether t here i s a tena ncy f or t h e purpos e 

of AL·rA will b e decided by the '1.'ribuna l under t h e 

d e finitions of 11 tenont" a nd "contrac t of tenancy 11 in 

secti on 2 o f the Act , and , in the p resent c a se, the 

presumption cre ated by section 4 a ris i nG f rom cultiv a t ion 

for a ·period o f not l ess than thr ee y e a rs . Al l we n e ed 

s a y , 8.rld t h a t without b i nding a tri b una l in a ny uay i s 

that primu fucie t ~er e appear s to be no rea son t o 
anticipate that a tri bui12.l ,;,-rou l d n o t a ccep t j u risdict ion 

under the s ec t ion . 

vie a re a b l e t h ere i'o Te t o come strai gh t t o t h e 

question wh e t h er the Sup reme Court s hou l d have s t ayed or 

adjour ned the proceed i n ;;s b e :fore i t in ord er t o a llow 

the 't ribunal the oppo~tuni ty o f completing the he2.ring 

wh ich had been fixed for only a f ew \·1eeks ahead. 
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8cction 62(3) and (4) ohould be noted ; t h ey appear 

under t h e heading "Avoid in.'~ Conflict " : 

"62 ( 3) A tribunal shall not entertain any 
application :fo~ adjudication upon any issue 
which h a s been decided between the oame 
parties by any court of l aw. 

(4) Where proceedings have been insti tuted 
in any court of law in r elo.tion to ;.,,.ny matter 
subrnitteu. l'or udju.u.lc.:uL:Lo11 l;o Lhc cenLral 
a i;r icultural t ribunal or a tribuna l , the 
central agricultural tribunal or a tri bunal , 
as the cas e may be , may refuse to adjudic8.te 
or may stay or adjourn the matter a s i t Ghall 
think fit . " 

'l'he lea rned Judge construed subsection ( 4 ) as indicating 

that where this type of oituation aris es it is the 

Tribunal and not the Supreme Court which should consider 

a stay of proceedings. 1:le think t he subsection is 

empowering rather than directive , a nd the Supr,eme Court, 

of course , has ample power without any special provision. 

'l'he Supreme Court had before it an application 

for possession of the l and . Mr . Sahu Illian has placed 

g:r;eat weight upon the requirements of the law as l a id 

dovm in section 172 of t h e Land Transfer Act . That 

section reads: 

"172. If the person summoned appears he may 
show cause why he refuses to give possession o f 
such l and and , if h e proves to t he satisfaction 
of the judee a right to the possessi on of the 
land , the judge s hall dismiss the summons with. 
costs a eainst the proprietor, mortgagee or 
l essor o:r h e may mo.lee any order and impose 
any terms he may think fit: 

Provided that the dismissal of the summons 
shall not prejudice the riGht of the plaintiff 
to take any other proceedings against the 
person sw:rrrnoned to v1.hich he may be o t herwis e 
entitled: 

Provided a lso that in t he case of a lessor 
against a less ee , if the lessee, before the 
hearinc, pa y or tender all rent due and a ll 
costs incur red by the lessor, the j udge shall 
dismiss the summons . " 
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Counsel ' s argument was that under the section the onus 
was upon the ~.ppellant to show cause why he refuses ·to 
give up possession and he must prove to the satisfaction 
of the judge a present right to possession. It is not 

enough to show a possible future right to possession . 
'.rhat is an acceptable statement as far as it goes , but 
the oection continues that if the 1,erson summoned do es 
show cause the judge shall d.ismiss -the summons ; but 
then are added the very wide words "or he may make a ny 
order and impose any terms he may think fit 11

• 1'hese 
words must apply , though the person appearing has 
fail ed to satisfy the judge , and indeed are often appli ed 
when the judge decides that an open court hearing is 
required. We read the section as empowerine the judee 
to make any order that justice and the circumstances 
require . There is accordingly nothing in section 172 
which requires an automa tic order for possession unless 
"cause" is immediately sbo"m. 

'.rhe position o:f the Supreme Court as the 
mainstay of the great bul,lc of judicial proceedings , is 
well known. Whether it s hould adjourn to permit 
proceedings to continue in a tribunal of lesser status 
must depend in each case upon the particular circums­
tances, but the very fact of the high status of the 

Supreme Court will make it car·eful to ensure that 
insistence upon its proces~ may not be oppressive. 

'l'he tribunals under ALTA a re of · a specia?-

ca tegory. 'l1hey are given full and even 

in a specisi limited category of cases . 
lie to the Courts (though under section 

unique pc:were 

AppeaJ. does not 
62(5) questions 

of law -may be referred t o them) but to the Central 
Agricultural •rribunal appointed under the Act, who must, 

under section 48( 1 ) be a person of hi gh legal qualifi­
cations. '.Ihe tribunals a re intended and are q_ualified 

to deal with matters within their own sphere and will 

no doubt take into consideration when asked to grant 



- 9 -
~ 

relief , wheth0r there is a concealed objective to evade 
any law. 

In the present case, in our opinion , there 
is at least one matter, of substantial importance, to 

which weight should have been given. It is that the 
Tribunal could exercise powers under section 1 8 of ALTA 
which were not open ~o the Supreme Court . 'l'he learned 

Judge was doubtful whether any useful relief under that 
section coul d be granted; as we have said , we do not 
agree . 

It was suegested by the learned Judge that 
his decision would not prevent the appellant from 
obtaini !l6 from a tribunal any relief to which he was 
enti t l ed . But is this clear? ;l'he appell ant would go 

before the t r ibunal handicapped by a findine o f the 

Supr eme Court that he had no right to the possession 

of the l and . 'lhat findinr; would bind the t r ibunal by 

virtue of se-ction 62(3) of ALTA which we have set out 

above . It could have an inhibiting influence upon the 
tribunal in its approach to the issues , including that 

of possible reli ef, and might influence those whose 
consent to the relief mieht be relevant . 

On full consideration of thi s matter. we are 

of opinion that the refusal of a stay involved some 

risk of inj ustice to the appell ant of sufficient weight 

to justify the intervention of this Court. The appeal 
is allowed and the order for possession made in the 

Supreme Court set asi de . 1.rhe proceedings in the Supreme 
Court are adjourned pending the determination of the 

appellant 's application to the fribunal (including 

appeal, if any) mentioned above . The order for costs 
in the Supreme Court is set asi de but the matter of 

costs in the Supreme Court will be in the discr etion 

of the Judge at the re- institution of those proceedings . 
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The appellant will have his coots of this appeal to be 
taxed if not agreed . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Vice President 

\t:t1; 
tll>f-~/ 

• ••• • • ~ • • • • • • • • • !,." ••• • • • • •• 

Judge of Appeal 

.. ~ .. .... ... . ~ .. .. .. ...... . 
Judge of Appeal 


