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The appellant was convicted by the S_upreme Court ot ci 

Suva of the offence of receiving stolen property on the 29th 

January, 1981 and sentenced to imprisonment for two years. 

The ' information charged the r ecei pt of "jewelleri es " valued at 

$2,543.00, on the 30th April, 1979, but the actual value of 

whpt was found or admitted to have been received became a 

matter of some materiality and d e bDte at the trial. The three 

assessors returned unanimous opinions that tho. opp ell ant wo s 

guilty; thes e were accepted by the learned Judge and the 

appellant was accordingly convicted. He now appeals to this 

Court dgainst conviction; an appeal against sentence was 

a ban don ed. 

It was not disputed that sometime before 3 p.m. on 

the 30th April, 1979, the house of Mr. & Mrs. Romeshwar Prasad 
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in Rewa Street, Suva, was broken into and jewelry stolen from a 

locked drawer in their bedroom. They were both away from the 

house at the time. Apart from one gold ring with an "IR" on it, 

which belonged to the husband, all the jewelry was owned by 

and had been in the possession of Mrs. Prasad for some time. 

Her evidence, as transcribed in the summing up was that the 

jewelry was contained in a kit and comprised -

1 gold chain with sovereigns on it 
1 gold chain with pendant 
2 pairs of bangles (kongons) 
2 pairs of earrings 
2 woman ' s rings 
1 man ' s ring with on II R II on it 

In addition there was some imitation jewelry and $40, in cash. 

One ~og Prasad, who gave evidence at the trio! 

(P.W. 6), admitted that he broke into the house in question and 

stole jewelry. His evide nce was that he took it straight to 

the shop of the appellant , Lords Jewellers, in Cumming Street, 

Suva, and gave the appellant everything except the $40 cash , 

indicating to him that the jewelry was stolen. Jog Prasad 

said that they had had similar dealings before and that the 

appellant saw him alone. The appellant admits previous 

purchases from the witness but denies that the transaction took 

place when they were alone. · He admits that he purchased 

jewelry from Jag Prasad on the 30th April, 1979. He den ied 

however, that he purchased all the items given in evidence by 

Mrs . Pra~ad, and said that the items actually purchased were 

written down on a receipt or invoice (2062) ~ copy of which 

was produced and which was admittedly signed by Jag Prasad, 
I 

but in the name "Navin Maharaj". 

These items were:-

2 pairs kangans 
1 necklace 
2 rings 
1 pair earrings 
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As to the money paid over on that occasion on the 30th 

April, Jag Prasad said he was paid $600 being $380 in respect of 

that transaction and $220 owing in respect of a previous 

transaction. The appellant's evidence was that only $380 was 

paid by him, the amount shown on the invoice; this was at his 

normal purchasing price for second hand jewelry by weight. He 

d~nied that there was anything surreptitious about the 

transaction and said that Jag Prasad mentioned nothing about 

the jewelry being stolen. 

Th e appellant , wh~le maintaining throughout that 

Jag Prasad had n eve r intimaied to him that any of the articles 

were stolen, did admit to having made purchases from him on 

two previous occasion, also unde r th e name of Navin Maharaj. 

He did not know him as Jag Prasad. These two transactions were· 

also borncout by copies of invoices; the first was on the 8th 

March, 1979 (No., 2054 s howing three itcms)r the second (No.2055 

showing one pair of bangles) on the 20th March, 1979. 

As to the transaction of the 30th April, 1979, 

Jag Prasad gave a list of articles stolen which diff~red in 

some respects from that of Mrs. Prasad and he was not quite sure 

what items we r e in the box he had stolen; but he was sure that 

he hod taken the jewelry and sold it all to the accused 

straight away as he wanted to get rid of it all. He did not 

query the list of articles on invoice 2062 or the amount he was 

receiving, as he was afraid of the police and was in a hurry. 

Having regard to the way the case was left to the assessors 

nothing appears to turn upon whether $600 or $380 was handed 

over . The appellant said in evidence that when he asked 

Jog Prasad whe re he got the jewelry, the answer was that it 

hod been given him by his grandmother and that it was the last 

day for making a payment on his house. The articles recovered 

from the appellant ' s workshop and admittedly the subject of 

the purchase on the 30th April, 1979, were the gold ring with 



4. 

11 R11 on it, one pair of gold earrings one having a screw loose, 

ond one kongon (bangle) of gold. 

These brief references to the evidence suffice to 

indicate with clarity that only one real issue arose for decision 

by the assessors and the court. That is whether the appellant 

knew, when he purchased jewelry from Jag Prasad on the 30th 

April, 1979, that it was stolen jewelry. To this issue the 

number of articles involved is not germane. Those ~hich the 

appellant admitted receiving were established by unchallenged 

evidence to have be e n in fact stolen. All that remained 

(subject to what we will soy later about intent) was the state 

of appellant's knowledge. 

Only, brief mention is required of the fact that at 

the outset of the appeal counsel for the appellant mode on . 
appli co tion fcr leave to coll before this Court evidence of a 

number of previous convictions of the witness Jog Prasad. 

Counsel for the appellant in the lower covrt had no~ thought 

fit to cross-examine him on the subject when he had a clear 

opportunity after the learned Judge himself ~ad elicited the 

fact that the witness had been convicted and sentenced ior the 

thefts in qu es tion. The material now sought to be placed before 

this court was available then with due diligence. The witness 

in question was referred to in the summi~g up of the learned 

Judge as a self-admitted thief, the assessors were aware from 

having heard his evidence that he was on habitual thief and 

that he was at the time serving a sentence for theft. To have 

granted the application would have served no useful purpose 

and it was accordingly refused. 

We now come to the grounds of appeal, of which in 

their final form there were nine against conviction. 

against sentence, was abandoned. 

The tenth, 

Ground No. l(a) - (f) was argued by counsel but 
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counsel for the respond ent was not called upon by the Court. 

It reads: -

"1. THAT as to the rule that the Prosecution has 
to rrove that a Receiver must have the requisite 
knowledge at the time of the receipt of the 
goods in question he kn ew that they were stolen, 
the Learned Trial Judge erred in law as follows:-

(a) He failed to make it clear to the Gentlemen 
Assessors that the knowledge to be proved 
by the prosecution was at the moment of the 
receipt of the goods in question and not at 
any time thereafter. 

(b) He failed to direct the Gentlemen Assessors 
that mere suspicion was not sufficient. 

(c) He fail ed to direct the Gentlemen Assessors 
that the question had to be determined by 
applying a subjective test. 

(d) He failed to direct the Gentlemen Assessors 
that even if the Appellant, having regard to 
all the circumstances, ought to have known 
that the j cwcllcrics we re stolen pr9perty 
and deliberate ly shut his eyes and did not 
make inquiries, such facts were not , 
sufficient to establish the said knowledge. 

(e) He failed to direct the Gentlemen Assessors 
that the appellant's knowledge that the said 
jewelle ries were stolen properties · must be 
actual and personal and n~ · based on the 
hearsay. Further, that the information 
imparted to him by the thief and Accomplice 
PW6 Jag Prasad that the jewelleries Wbce 
stolen properties did not constitute in law 
the -requisite knowledge on the part of the 
Appellant. 

(f) He erroneously relied and permitted the 
Gentlemen Assessors to rely on the evidence 
of the witnesses who testified as to the 
value of the said jewelleries without any 
evidence that they did in fact possess or 
contain the requisite quality and quantity 
of gold or that they had 22 carat gold as 
testified by PW5 Suresh Jogia. (page 19 of 
the Record). 

We would preface our remarks on this ground with _the 

expression of our view that the summing up in this case was 
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detailed and particularly painstaking in its treatment of the 

evidence for both sides and its directions on the law so far as 

was nec e ssary to deal with the issues which fell to be decided. 

Ground (a) has no application . At least twice, the 

learned Judge emphasized this point when he told the assessors 

that the main issue was - "and the accused knew, at the time 

he received the jewelry that it had been stolen" and "when he 

purchased this jewelry from Jag Prasad, knew it had been stolen". 

No question of knowledge supervening later ever arose . 

Grounds (b), (c) and (d) likewise are not relevant 

to the circumstances of the case. It was not a case of 

suspecting the appellant, or suggesting that he turned a 

blind eye and forebore from making proper enquiries - it was 

in fact the resolution of two conflicting versions of what 

actually took place at the time of the receiving. If the 

prosecution did not obtain acceptance of Jag Prasad's version 

in full the case failed and there was no question of a verdict 

based on suspicion arising from turning a blind eye or any 

other cause. Nor could there be any possibility that the 

assessors were directing their attention to ' the "knowledge" 

of the appellant from anything but a subjective standpoint. 

At one stage the learned Judge directed -

"If you decide that Jag Prasad, on whose evidence 
the ~rosecution large l y rely, is not worthy of 
credit, then the prosecution must fail. " 

Also he said -

" In the light of certain directions that I 
will give later, it will be for you to decide 
where the truth of th e matter lies, remembering 
always that the burden of proving the accused's 

.knowledge of the jewelry being stolen lies on the 
prosecution. It is ·not for the defence to prove 
the absence of that knowledge. 11 
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He is there telling the assessors to choose between the two 

conflicting versions, which, combined as it was with the 

reminder as to onus, was justified in the •particular circumstances 

In our view there is nothing in any of these grounds. 

Ground (e) has no merito It was argued bi counsel 

as in some way falling within the principle of R. v. Marshall 

fl97~7 Crim. L.R. 106, but it does not. In that case the fact 

that the thief had said he bought the goods from a .man who told 

him that the goods were stolen, was held insufficient to 

establish that they we re in fact stolen - the words were hearsay. 

No such situation arises here where the fact of the goods 

having been stolen was established aliunde. We find it 

impossible to draw anything from this hearsay principle which 

could assist ~r. Koya's argument on the question of the 

appellant's guilty knowledge. 

As to ground ( f) as framed it appears to as~ Jrt that 

th e learned Judge should have excluded certain evidence from 

consideration on the ground that a market value should have 

been established by expert evidence from a witness who knew 

the market price. The words of the last few lines are taken 

from the headnote of R. v. Hack /19787 Crim. L.R. 159. Once 

again this was a case in which an attempt was being made to 

establish that the goods were stolen and the alleged receiver 

had mode a wild guess at their value. We do not accept that 

there is any true comparison in the present case. 

Groundl therefor·e fails in its en.tirety. In the case 

of ground 2 also we did not find it necessary to call upon 

counsel for the respondent. It reads:-

"2. That the learned trial Judge did not direct 
as required by law that in addition to knowledge 
on the part of the Appellant that the said 
je~elleries were stolen properties, the 
Prosecution had to prove that the Appellant had 
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an intention to deal with them dishonestly. 
He ought to have directed that the Prosecution 
must prove that the Appellant received goods 
with a felonious intent. " 

The argument, based on R. v. Dickson & Gray f195~7 
Crim. L.R. 435 is that, even though a man may be shown to have 

received s tolen goods knowing them to have been stolen he may 

yet have an innocent intention, such as to hand them over to the 

police. In our opinion if there is material in a particular 

case which points to any possibility that the receipt of goods 

known to be stol e n, was or may hav e been non-f e lonious; an 

appropriate direction must be given. Mr. Kaya sought to make 

some claim to such a position by pointing to the fact that the 

appellant still- had in his possession some of the articles 

more than a mo nth aft e r their receipt. This complie d with 

section 6 of the Second Hand Deale r s Act, 1971, which require d 

dea l ers to retain (inter alia) gold articles, bought second 

hand from other than dealers for not l ess than a month before 

disposing of or altering them. This was consistent, in his 

submission, with an innocent intention. Even if all the 

articles in question had b een retaine d for the requisi,e 

pe riod we doubt wheth e r an inference of any strength would 

have arisen. But all of the articles were not kept and in fact 

no specific non-felonious intent was claimed, except that 

arising through ignorance of the theft, which was fully dealt 

with. We are not of opinion that any special direction was 

called for under this head and this ground also fails. 

Ground 3 of the Notice of Appeal reads:-

"3. THAT the Learned Trial Judge ought to have 
directed the Gentleme n Assessors that all 
that was required from the Appellant as the 
Receiver of the said jewelleries a reasonable 
explanation as to how he com~ to the possession 
thereof. In this regard the learned trial 
Judge erred in directing that the issue dS to 
whether PW6 Jag Prasad had told the Appellant 
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on the first occasion that he had brought 
stolen jewelleries to the Appellant for sale 
and that on subsequent occasions made it clear 
to him that they were of the same nature had 
to be determined as to who wa~ telling the 
truth on this issue . Further he erred that the 
issue as to whether PW6 Jag Prasad sold whole of 
the jewelleries to the Appellant stolen by him 
from the hous e of PWl Ramesh Prasad to the 
Appellant also had to be determined by 
inquiring as to who was telling the truth. 
(Sec page 88 of the Record). 11 

Th e ground is not well worded in that it states that 

the learned Judge should have directed that all that was 

required from the appellant was a reasonable explanati~~ as to 

how he came to the possession of the goods. How he · came into 

such possession was never in doubt - he admitted obtdining 

them by purchase from Jag Prasad in his shop. 

However, Mr. Koya relied upon suc h cases as R. v. 

Schama & Abramovitch (1914) 11 Cr. App. R. 45 where the Court 

approved the use of such words as "If they think that the 

explanation may reasonably be true, though they are not 
present 

convinced that it is, they should acquit"; applied to the;case, 

perhaps the Judge might have said "If you accept the explanation 

of the opp ellart that he bought the goods in all innocence over 

the counter, or though not convinced that it is true are left 

in doubt whether he acted innocently or not, you should advise 

acquittal". Slavish adherence to a form of words is nc• 

essential and the basic question is whether the assessors could 

hove beeJ1 misled into thinking that there wcis an onus on the 

appellant to show his innocence. That was what lay behind the 

decision-in Schama & Abramovitch when the court said, at 

p. 49-50 -

"•••••• the jury may hove come to the conclusion 
that once they were satisfied that the appellants 
we r e in possession of the property, the burden of 
proof rested on them on proving the truth of their 
explanation. 11 
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The learned Judge in the present case dealt with all 

the evidence in considerable detail and then said -

" There are two salient features of the evidence 
for you to consider. Firstly, Jag Prasad says 
that, on the very first occasion he brought 
jewellery to the accused, he told him openly and 
clearly that it was stolen jewellery and that on 
subsequent occasions he indirectly made it clear 
to him that the jewellery was of the same nature, 
that is, stolen. Secondly, he says that whatever 
jewellery he stole from Rameshwar Prasad's hous , 
he took straight to the accused and sold him the 
whole lot as he wanted to get rid of it all. 

The accused says that Jag Prasad never at any 
time told him that the jewellery he was selling him 
had been stolen. As for 30th April, 1979, he soys 
that the only jewellery that Jag Prasad sold' him 
was what appears on the invoice 2062 of the purchase 
?ook (Exhibit 1). 

On these two hroad issues, you may think, there 
1 s very little room for slight losses of memory. 
Either Jag Prasad is telling a deliberate lie or 
the accused is. 

In ,determining where the truth lies on these 
issues, you will no doubt take into consideration all 
the features of their evidence including any 
discrepancies and inconsistencies that you may find 
in it, remembering always that it is for the 
prosecution to satisfy you beyond all reasonable 
doubt of the accused~s guilt, there being no burden 
of proof on the defence. " 

Earlier the learned Judge said:-

"The prosecution say that he knew that it was 
stolen jew~llery and it is for them to prove beyond 
reasonable doubt that he in fact knew that the 
jewellery had been obtained specifically by stealing." 

We have already quoted a warning given by the Judge on this 

speci fie issue that they wore to remember cl ways that, the 

burden of proving absence of knowledge that the goods were 

stolen lies on the prosecution and it was not for the defence 
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to prove the absence of that knowledge . 

In the circumstances of thi s case we a r e sat i sfied 

that no misconception as to onus could have arisen, ar1 this 

ground o f app~al failso 

Ground 4 r ead s : -

114 0 THAT on the q;es tion o f corroborat ion, the 
Learned Trial Judge e rred in law 

(a) in directing that ev iden~e as to undervalu e 
of the said j ewelleries could amount to 
corroboration of the evidence of the 
Accomplice PW6 Jag Prasad. 

(b) that in pe rmitting the Gentlemen Assessors 
to assume that t here was sufficient 
evide nc e on the que s tion of undervalue of 
the said jewell e ries for the purp~se of 
corroboration . 

( c ) in assuming that there was ,corroboration of 
the evidence o f the Accomplice PW6 Jc J Prasad 
a s to the sale of the jewelleries t o the 
Appe llant prior to 30th April 1979 and 
e rroneously pe rmitted the Gentlemen Asse ssors 
to acc e pt t·ha t th e r e was such corroboration . " 

As to the claim that evidence of undervaluation o f 

th e goods whe n purchased from Jog Prasad could not amount to 

corroboration of his evidence we hav e no doubt that, emerging 

fro m independent sources, it could, though we agree with 

Hr, Fotiaki that the emphasis was placed by the learned Judge, 

not upon mere undervalue but upon such phra~es cs. "ridiculously 

low priced", and "inordinately l ow priced", "grossly undervalued". 

Mr . Ko ya , while conceding that there were cases in which 

undervalue had been considered in relation to guilty knowledge 

sa i d he was unable to find one wh e re it had provided 

corroboration, We see the question as one of probative effect 

and ordinary logic and do not need to t ake it further. 
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Ground 4(b). As to the su fficiency of the evidence 

of undervalue Mr. Koya did no t argue this in any detail. We 

are in f.act indebted to Mr. Fatiaki for a detail e d examination 

of th e evidenc e on thi s question which satisfied us that th e 

learned judge did not err in l eaving it to the assessors as a 

mat t er f o r their consideration . Th e re i s no need to repeat the 

details. 

The a rgument unde r Ground 4(c) was tha t even if the 

ev idence o f gross unde r v alue could corroborate Jag Prasad as 

t o th e tra nsaction o f the 30t h April , 1979 , it co uld no t do so 

in r e l ation to the two earlier transactions in Marc h, 1979. 

Th ese (though they were in fact admitted by the appellant) were 

merely evidential. The ap pe llant was not unde r any charge in 

relation to them. The corroboration o f J a g Prasad which was 

essential wa s corroboration in some material particular o f 

his ev ide nce s howing guil ty knowlcclgc on the port o f th e 

appellant in relation to the transaction o f the 30t h Apri l . 

Th e r e is no merit in Ground 4. Ground 5 reads:-

"5. THAT the l ea rned trial J udge e rre d i n hole' ·.ng 
that view that the acc e ptance of the Accomplice 
PW6 Jog Prasod ' s evidence that he did nQt give 
his occupation as "Aircraft Engineer" to the 
Appel~ant was dependent on the acceptance by 
the ~ssessors that he had told the truth on 
another issue namely, that he ~ad info~med the 
Appellant at the ve r y beginning that he was 
bringing stolen goods to the Appellant for sale. 
He furthe r he ld in error that the acceptance 
of the defence version on this 'issue wos 
dependent on the r ejection by the Assessors of 
th e evidence of the Accomplice PW6 Jag Prasad 
on the -first i ssue. (See page 101 of the 
record). " 

Th e complaint under this head arises from the 

penult i mate paragraph in the following passage from the summing 

up :-
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"The accused also says that Jag Prasad gave 
his occupation as "aircraft engineer" without being 
asked. This the accused strongly denies. He soys 
that he had already told the accused that he ,was 
stealing jewellery and that the accused knew he was 
unemployed. Therefore, says he, there was no point 
in his giving any occupation to the accused. 

This, you may think, lady and gentlemen, to be 
an extremely important issue. If the accused did 
give his occupation as "aircraft engineer" he could 
hardly hove said in the some breath that he was a 
thief and was routinely bringing stolen jewell1 7Y 
for sole. On this issue again either Jog Prasad is 
telling a deliberate lie or the accused is. 

In this regard two defence witnesses Kishore Lal 
and Olivia Matateo have given evidence that 
Jag P~odad describe d himself to them as Aircraft 
Engineer in one instance and Aircraft Pilot in the 
othe r. Jag Prasad has denied Kishore Lal 1 s claim 
and ,atnitted Olivia's giving his explanation why he 
kept on describing himself as aircraft pilot. 

The pros ecution case of course is that th e re was 
an understanding between Jog Prasad and the accused 
under which Jag Prasad ke pt bringing the j ewellery 
he stole to the accused who kept buying it. It is 
for them to satisfy you beyond reasonable doubt that 
this was so and that Jag Prasad did not at any time 
describe his occupation to the accus e d as that of 
on aircraft engineer. 

It is only if you are satisfied beyond reasonable 
doubt that Jog Prasad hos told the truth on this 
issue, that is, that he told the accused at the very 
b~ginning that he was bringing stolen goods to him 
for sale that you will hold that he did not give 
his occupation as "Aircraft Engineer". If you ore 
not so satisfied and consider that he may reasonably 
have given his o~cupation as cloime~ by the accused, 
then you will accept . the defence version on this 
issue. If you do that, lady and gentlemen, you con 
then hardly treat Jog Prasad as a witness worthy 
of credit. I will leave this matter for you to 
decide. 

In deciding Jag Prasad's creditworthiness or 
otherwise you will no doubt bear in mind the whole 
of the evidence and learned counsel's comment on it. " 
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· Clearly in the third line of the opening paragraph 

and second line of the following paragraph of that passage the 

word "accused" should be "Jag Prasad"o 

It is clear from this part of the summing up that the 

l ea rn ed Judge regarded the ~ est ion of whether Jag P~asad had 

given his occupation to the appellant as an aircraft engineer 

as one of the highest importanc e . He gives his r eason in the 

second pa ragraph of the quotation 0 He then went ori to call 

attention to two witnesses who se evidence tended to support 

the appellant's version by indicating othe r · instance s where 

the appellant was said to have used a similar description of 

his occupation. He might also have pointed out, but perhaps 

overlooked the point, that the appellant made the cloim at an 

early stage, in an interview with the police. 

GrounJ 5 is , however , not concern ed so much with the 

factual aspect as with an alleged misdirection in the 

penultimate paragraph of the quot a tion. Mr. Koya submits that 

the Jud ge is soying ·that on the qu es tion of the truth or not 

of the appellant's assertion that Jag Prasad gave that 

occupation, the assessors must first find whether Jag Prasad 

hod told the truth on another issue i.e. that he was bringing 

stolen goods to him for sale. This meant th~t the acceptance 

of the defence version was wholly dependent on acceptance or 

rejection of Jag Prasad's evidence on the other issue. The 

argument continued that this amounted to a direction that only 

the prosecution witnesses had to be evaluated. He relied upon 

Lockhart-Smith v. Republic of Tanzania fl96~7 E.A. 211. 

Mr. Fatiaki conceded that the particular paragraph 

may have been unfortunately worded but pointed out th~ ~ it 

must be read in the context of the whole passage and summing 

up. The words complained of were in the nature of comment 

rather than direction. 
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This is a difficult matter, but in the first place 

we would not accept that the learned Judge was telling the 

assessors that they should decide either of these issues 

without regarding the defence evidence, nor would they have so 

understood him. A minute previously and dealing with this very 

issue he had reminded them of two witnesses whose evidence 

favoured the defence. 

The learned Judge was in fact at this stage dealing 

with the question of the credit-worthiness of Jag PrQ ~ad, as 

a preliminary to his direction on corroboration, rather than 

with the broader issues. The final paragraph we have quoted 

shows this, and contains a direction to bear in mind the whole 

of the ev ide~ce; then the summing up continues -

11 Bearing in mind Jag Prasad's explanations in 
case of discrepancies and certain admitted lies, 
you should consider whether, on the main issues 
Jag Prasad's evidence is creditworthy. 11 

Then on the fellowing page, is this -

" You will also bear in mind the discrepancies 
and omissions that counsel have ref erred to 
including those I have already dealt with in this 
summing up. 

If you decide that Jag Prasad, on whose 
evidence the prosecution largely rely, is not worthy 
of credit then the prosecution must fail. If, on 
~he other hand you do regard him worthy of credit, 
then you must con sider the issue of corroboration. 11 

In thus telling the assessors to . examine the question 

of the accomplice's credit-worthiness before even considering 

the question of corroboration the . learned Judge was acting in 

accordance with practice and authority 0 The very nature of 

the particular factual situation may have made it a difficult 

direction, the intention of which was, we think, to suggest to 

the assessors, in favour of the defence, that if they either 

rejected Jag Prasad's evidence per se or ·accepted the defence 
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account of the _giving of the aircraft engineer occupation , that 

put an end to Jag Prasad's credit-worthiness. 

The usual direc tion on burden and standard of proof 

was given at the beginning and end o f the summing up and at a 

number of appropriate places lhroughout , and we take the view 

that in the context of the very painstaking judgment as a 

whole, there was no risk that the assessors were misled intd i a 

wrong approach . This ground also fails. 

Ground 6 reads: 

116. THAT the learned trial Judge erred in law 
and in fact in not allowing to cross-e~amine 
the Accomplice PW6 J ag Prasad as regards h . s 
previous convictions when he was · recalled to 
give ev ide nc e in rebuttal. " 

We did not call f or any answer to thi s ground by the r espondent. 

What happened was that when Jag Prasad finished his ~v idencc 

the Court, as mentioned above, elicited the fact that he had 

been prosecuted fo r the the ft s and wa s in gaol. Couns e l for 

the de fenc e , invited the n to put any fu~ther questions, did not . 

After the defence the prosecution successfully applied for hlm 

to be recalled on a limited rebuttal point. It was then th a t 

couns e l for the defence sought leave to cross- examine on 

previous convict ion s and was refused. This was, at least 

technically, a correct ruling, but in any event, nothing of 

any materiality turns upon it. The learned Judge took core 

to ensure that the assessors knew in full measure the bad 

character of the witness in ques tion. There is no merit in 

t.his ground . 

Ground 7 reads: 

"7. THAT the l earned trial Judge erred in low 
and in fact in not properly and/or adequately 
directing the Gentlemen Assessors that the 
Appellant was a man of good character in 
comparison with the bad character of the 
Accomplice PW6 Jag Pras ad. 11 



As we have indicated, the learned Judge made 

continued reference to the bad character of Jag Prasad 4 In 

relation to the appellant he said -

" You heard Mr. Janif's evidence as to the 
good character of the accused. That should be 
treated as a factor to be borne in mind in 
assessing the credibility of the accused's 
evidence. " 

1 • ' 

In our opinion that was sufficient. 

Grounds 8 and 9 allege deficiencies in the summing 

up in relation to directions appropriate when witnesses have 

made earl i er statements inconsistent with their testi~ony in 
' Court. We do not find the criticism justified in any material 

re spect , and propose to comment only upon the final ground in 

Ground 9, which is as follows:-

"Ground 9. That the l earned Judge erred in not 
warning the Gentlemen Assessors that Jag Prasad 
was unreliable witness upon the grounds, inter alia, 
that he had told deliberate lies on material 
matters to the police, that he gave false 
occupation to the appellant and to other persons, 
that he gave inconsistent statement at the Preliminary 
Inquiry, that he gave inconsistent statement to the · 
Police, that he had been an out-patient at the 
St. Giles Hospital since he was seven (7) years old, 
that he was taking drugs every day even during the 
days he attended the Court to give evidence, that 
he admitted (see page 28 of the Trial Record) that 
he felt intoxicated when he took the drugs; that he 
felt giqdy all day and that he found little difficulty 
in rememberi ng things. " 

Th~re are two relevant passages in the summing up: 

one reads:-

11 Jag Prasad admitted that he had been treated 
by the doctor at St. Giles Hospital but said that 
he had never been admitted into that hospital. He 
goes there every month and takes some tabletsG 
Wnen he takes them he feels giddy all day and finds 
difficulty "just a little bit" in remembering 
things. He takes these drugs every day at present time." 
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and the other -

11 Before I deal with other aspects of Jag Prasad's 
evidence, I must warn you that there is no medical 
evidence whatever of the nature of any disease from 
which Jag Prasad may be suffering. Yov may, 
therefore, think that very little, if any, signifi
cance ought to be attached to the fact that he 
has been prescribed tablets. We have no evidence 
of what he is suffering from or what the tablets 
are. His own evidence is that the tablets make him 
giddy and in his own words he finds "difficulty, 
j u s t a 1 it t 1 e bi t , i n remember in g thin gs " • That 
is the only evidence on the subject and you must 
confine yourself to it. You have seen Jag Prasad 
in the witness box for a very long ' period and you 
must rely largely on that whether or not you can 
treat his memory as reliable. 11 

These passages, we think, speak for themselves and 

the learned Judge could only leave the matter in this way. 

There is nothing in either of these two grounds 

upon which the appeal should be allowed. 

The appeals both against conviction and sentence 

are dismissed. 
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