
w , ·, •• ! 

I U 'i'HE FIJI COUR'r OF APl'~AL 

Civil Jurisdiction 

Civil Appeal No. 51 of 1980 
t~lt-...._,,e. •n c r. ,.- u .. u: , 
~~ Ch,p..,._. ,, ,c, .• ~ tpc ( , ,. a.' ;. _o ~ r 

~A ch. o.,1. /,"""" ,Jf t , f(u 'l.'11..lt-'·f r r, 

tl<J' V11r h'·~t, \ r ~ '"' ~ '' ( 

Between: 

CATHERINE VERMA 
d/o Benjamin Joseph 

and 

'l'HE CONSUMER COUNCIL OF FIJI 

A. Ali for the Appellant 
B . :-: • ~weetrnan for the H.crnpondent 

Date of Hearing: 20th July, 1981 
Delivery of Judgment: 3 I JUL 1981 

JUDGMENT OF 'rHB COURT 
• 

Chilwell, J .• A. 

V 

Apy,llant 

Respondent 

'fuis appeal follows the dismissal of the 
appellant's claim aeainst the respondent arising out 
of the alleged wrongful termination of her employment 
by the respondent. ·r.h.e action ~as heard by Kermods J. 
who dismissed it in a reserved judgment delivered on 
?.1 st Au:~unt, 1980. 

'l'he relief sought in th0 statement of claim 
was a declaration that the appellant's dismissal was . 

wrongful, an order requirinB the respondent to reinstate 
her, an order for payment of arrears of salary and other 

benefits and , in the alternative, damages for wrongful 
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dismissal. 

II (a) 

(b) 

( C) 

(d) 

The amended grounds of appeal are: 

TH.AT the Learned Judge failed to fully 
consider the a r gument presented to the 
Court under vection 4 of the Consumer 
Council of ffiji Act 1976 by the Plaintiff 
and therefore he erred both in l aw and in 
fact. 

THA'.r the Learned J·udge erred in law and in 
fact when he said - 'sh e was not summarily 
dismissed ', and hence there was a substan
tial miscarriage of justice. 

'fHAT the Learned Judge erred in law and in 
fact when he said 'I am satisfied however 
on the evidence that the I>laintif.f's employ
ment with the defendant was lawfully termi
nated and no question of any breach of 
natural jus tice arises for consideration', 
and hence t11t1re was a substantial miscarriage 
of justice. 

'1'1-!AT the Learned Judge erred in l aw and in 
fact in finding that the Plaintiff was not 
a public servant and therefore not employed 
subject to the provisions of the Public 
Service .Act 197 4. " 

The l ast ground of appeal is not precisely as expressed 

in the notice of appeal but conveys in summary fonn what 

we apprehend to be the original ground of appeal . 

'.L1he appellant was employed by the Consumer 

Council in January 1975 as a stenographer typist. At 
that time the Consumer Council was a Departmental 

section within the Ministry o f Commerce and Industries. 

It is defined under the expression "former Council" in 
the Consumer Council of l"iji Act, 1976 as "the 

unincorporated association known as the Consumer 
Council of Fiji at the date o f the coming into force 

of this Act". The A.ct came into force on 16th February 
1977. Under it the Consumer Council of ~iji was 

established. 1rhe appellant's employment continued 
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after the Act came into force. From the commencement 
of her employment in January 1975 the appellant's duties 
chaneed as she acquired greater responsibilities. Early 
in 1977 she became personal assistant to the Chairman, 
in June 1978 she was appointed acting Chairman, a post 
which she held until December 1978 when a new permanent 
Chairman was appointed. She was a consumer affairs 
officer throughout 1979 and at the time of dismissal. 
Notice of dismissal was given to the appellant in a 
letter dated 31st December 1979 under the hand of the 
Chairman of the Council in the following terms: 

"The Consumer Council of Fiji has directed me to 
dismiss you from the services of the Consumer 
Council of l•'iji with effect from 1st of January 
1980. 

You are given one mo·nth' s salary in lieu of one 
month's notice together with the amount owed to 
you for leave. 11 

11:P.:J. Please hand over your I.D. Cards (C.C • .b,_ 
& P.I.B.) together with the office key and 
collect your due from the office." 

The notice was not received by the appellant until 3rd 
January 1980 because, as was accepted by the respondent, 
she had suffered an injury and was taking sick leave. 

In the result she was treated as being on sick leave 
until and includine 6th January 1980 so that, as ~ar as 

the respondent is concerned, her dismissal took effect 

from and including 7th January. Salary vouchers for 
one month's salary in lieu of notice, fifty one days' 

v acation and annual leave and five days' sick leave 
were made out and authorised by the Executive Secretary. 

'l1here had been a dee;ree of dissatisfaction 
concerning the appellant's attitude towards her work 
and her frequent late coming to work. 'rhis was 

conveyed to the Council at a meeting held on 19th 
November 1979 and discussed at that meeting. The 
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matter appears in the minutes of the meeting as does 

the formal resolution of the Council which states : 

" 'l'he Council resolved unanimously and directed 
the Chairman to inform her in writing about the 
unsatisfactory performance of her work and in 
the event of no improvement coming forward the 
Chairman in consultation with the Executive 
Committee 1-"Iembers was empowered to take action 
and terminate her employment with one month's 
pay in lieu of one month's notice." 

A letter drawinB attention to the matters of concern 
under the hand of the Chairman was sent to the appellant 
on 26th November 1979. 'lhe letter opens with the 

following warning -

" 'l'he Consumer Council has directed me to write 
to you and warn you that unless the following 
weaknesses in your performance of duty improves 
your services with the council will have to be 
reconsidered. 11 

and the matters of complaint are then listed . 

In December 1979 the appellant refused to 

comply with requests from the ~xecutive Secretary and 
the Chairman to carry on two English women's radio 

broadcast sessions. This matter was considered by the 

Chairman in consultation with the ~xecut ive Committee 

on 19th December 1979. 'fue Bxecutive Committee 

decided that -

"In view of J:,lrs. Verma' s refusal to comply with 
instruction given by the Ghairman and 3xecutive 
Jecretary we agree that she be g iven 1 month 
sala ry in lieu of notice." 

and in accordance with that decision 

di smissal was siened and delivered. 

December 1979, appears to have been 

the letter o.C 

Ihe date, 31st 

selected having 

regard to the provisions of sections 22 and 23 of the 

.iijnployment Ordinance 1965. 

:l./ 
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Xermode J. found that the appellant's contract 
of service included a term for termination by one month's 
written notice by one party to the other. 1111.a t finding 
was attacked on this appeal. It was a finding ft.illy 
justified on the evidence particularly that adduced on 
behalf of the appellant. 'l'he Judge also found, without 
specifying what they were, that some of the public 
service conditions of employment were incorporated in 
the contract. He was unable to be more specific 
because the evidence was vague. '£he appellant did not 
prove the specific public service conditions incorporated 
in the contract. She said in her evidence in chief that 
the Uouncil used civil service disciplinary procedure 
but that was not satisfactorily explained and it could 
not have included the provisions of sections 12 to 14 

inclusive of the Public Service Act 1974 unless she was 
u public servant. 'l'here were references in the evidence 
to warnings of disciplinary action and in particular in 

a minute in relation to staff prepared by the appellant 

when she was actine Chairman. This minute contE 4 .ns a 

heading "Disciplina ry Action" and the minute states : 

"Disciplinary Action will be in the form of 
three written warnines. After the final 
warning the officer may be suspended by the 
Chairman and the matter referred to the 
J.!1xecutive Uommittee for a decision." 

'rhe evidence is not clear as to whether this was a term 

of the contract of service but even if it was it relates 
to summary suspension. It cannot affect the contractual 

right to terminate upon not ice. 1.L1he Judge also found 

tho.t the contract of service wao an oral contra ct. 'lhat 
finding was attacked on this appeal because the appoint

ment of the appell ant was made by letter which included 
the provision for notice of termination. The submission 

was that the contract of service was therefore a written 

contract. We are satisfied on the evidence and having 
regard to the provisions of the Employment Ordinance 



- 6 -

t hat the contract wa s an oral contract. 1.rhere wa s no 
requirement tha t it be made i n writi ng. ~·/e agree with 
t he f ollowing summary of the natur e of the contract of 
service , its ma terial terms and the effect of the 
..ci:mployment Ordinance made by Kermode J . : 

11 The contract of employment of the plaintiff 
by the defendant was an ora l one and her salar y 
was paid monthly . Under section 24 of the 
Bmployment Ordinance the employment could l awfully 
be t ermina t 1~d by one month ' s notice . Under sect ion 
25(2)(a)(i) , where t he emp loyment i s terminated on 
or prior to the l ast date by which that notice may 
b e given, the employee must be paid all wages he 
or she would have been entitled t o h ad he or she 
c ontinued to work until t he end of the contract 
period. In o ther words a contra ct of employment 
can be termina ted without one month's prior notice 
if on e month ' s wag es in lieu of notice is paid t o 
t he employee . 11 

·rl w Lopic raised in g round (a) of appeal was 

not, pleaded. with }'urticularity in the statement of cl aim. 
l:'a r a Graph 10 alleged : 

"~ven if the di smissal wa s otherwise valid it was 
cont rury to section 4 of the Consumer Council of 
.!."ij i Act, 1 976 and was therefore unlawful and 
invalid . '' 

Counsel f or the appellant in t h e lower Court , who was 
not counsel on thi s appeal, submitted with ref erence to 
paragraph 10 that the Act gave no power to delegate to 

the Chairman with t he result that the Chairman had no 

a uthority to dismiss the plaintiff. In his judgment 
Kermode J . dealt with that very argument. He said : 

"lt was also pleaded by t he p l a intif f that 
the dismis s al was contrary to section 4 of 
the ~onsumer Uouncil o f ~"'iji Ac t 1976 . That 
section of t he J.ct deals with the Constitution 
of the Council and it was only during the hear
ing that it became apparent that t he pleading 
was intended to cover an a llegation t hat th~ 
Chairman of the Council had no authori ty to 
dismiss the plaintiff . 11 
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He found that the Chairman had authority from the 
respondent after consultation with the Executive 
Committee to terminate the appellant 's employment. 
Ground (a) fails in limine. 

At this appeal the further submission was made 
that Kermode J. had failed to analyse section 4, had 
failed to consider the facts in relation to section 4 

and that, b ecause he had failed to deal with all the 
issues raised by puraeraph 10 of the statement of claim, 
the judgment is a nullity. '.rhat submission lacks nothing 
in its boldness havine regard to the limited submission 

made to Kermode J·. and his specific determfnation upon 
it. 

So fnr as we could ascertain from counsel for 
the appellant, what Kermode J. should have considered 
was whether the Council had power to delegate the 
question of the appellant's dismissal to the Chairmall 
in consultation with the Jxecutive Committee. ~ne 
Council considered the matter at its meeting on 19th 
November 1979. Its resolution i s set forth earlier in 

this judgment. In our judgment the Council had ample 
power under sections 4(9) and 9(c) of the Act to delegate 
the power to act and terminate the employment. The 

Chairman and ~xecutive Committee in fact met and acted 
pursuant to the Council's resolution. The contract of 
service was not terminated by the Chairman acting a lone. 

It was the Chairman who signed the letter. He was 
required to sign it in order to comply with section 4(7). 
·,/e have dealt with the broader submissions of counsel 
for the appell ant in order to a llay any concern on her 

part that her case has not been fully considered. .-ie 

have arrived at the conclusion that section 4 0£ the 
Act was fully complied with. Uround (a) is dismissed. 

Under ground (b) the principal submission is 

that the appellant was summarily dismissed. That , it is 
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submitted , is the effect of the letter she received on 

31st .December 1979 with effect from the following day. 
Dismissal on notice or with pay in lieu of notice is not 
summary dismissal . See 25 Halsbury 's Laws of England 
3 Ba. . page 485 et seq, 16 Halsbury 's Laws of ~'ngl and 4 
3d . paragraph 640 and the following passage in 
LJzaka ts Introduction to the Law of Employment ( 1 97 5) 

paragraph 128 : 

"The employer's right of summary dismissal 
arises not from a ' divine ' managerial 'right 
to fire' but from the terms of the contract, 
express, incorporated and implied. When an 
employee commits a sufficiently fundamental 
breach of the contract by failing or wilfully 
refusing to carry out his duties , the employer 
has the right to dismiss him 'on the spot' 
without giving the requisite notice." 

'rhe in:; t,ant con tract of nervice provided for on e month's 
notice . 'L'he provisions of the Employment Ordinance 

referred to by l(ennode J. empower the employer to give 
one month ' s wages in lieu of notice . In our judgment 

Kermode J . was entirely correct in finding that the 
appellant was not summarily dismissed. Ground (b) is 
accordingly dismissed. 

'.fu.e original ground of appeal (ground (d) 
above) raises the status of the appellant. The submission 

is that she was an employee in the Public Service to whom 
the provisions of the Public Service Act 1974 applied and 
in particular the provisions of sections 12 to 14 
inclusive which relate to disciplinary matters and to 

r i ehts of appeal to the ~ublic Service Appeal Board . 

1~e appellant was not in the service of the Crown but 
she was in the service of a "statutory body". The 

Consumer Uouncil is a sta tutory body within that 
definition. But there is nothing . in the Public Service 

Act wrdch el evates such empl oyees to the Public Service. 

They are merely potentially liable to have their 

remuneration fixed by the advisory committee appointed 
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by the Minister i n that behalf. See section 11 and the 

ScheduJ.e to the Act . Kermode J . was not in error in 
finding t hat the ~ppellant was not an employee in t he 
Public Service. This ground of appeal is di smissed. 

Ground (c ) raises the i ssue of natural 
j ustice and the right t o be heard . There is no provision 
of any written law or any collective agreemen t or in the 
pa rticular contract of service which provides for a 
hea ring nor was t he appellant the holder of an office 
o f a type wh ich required a hearing before dismissal. 
ller dismissal was eoverned solely by the cont ract of 
service which provided for one mont h's no tic~ and by 
t h e provisions of· the Employment Ordinance which 
authorise wages i n lieu of notice. We a gr ee with 

Kermode J . t hat no question of breach of na tural 
jus tice a rises for consideration and that the appellant 
w:J.s d J.nminsecl in u.c cor <lance v;i l.h t ho terms o f her 
contract of service and t he relevant provisions of the 
.'.2:nployment Ordinance . 

'L1he case of Malloch v . Aberdeen Corporation 
[f97jJ 1 W. L . H. 1578 is of no assistance t o the appellant 
because the decision wa s based upon specific statutory 
provisions . Indeed , i t is the common l aw position which 
pertains i n this c a se and that is described by Lord Reid 

at p a.ge 158 1 -

"At common l a w a master is not bound to hear 
his servant before he dismisses him. He can 
act unrea sonably or capriciously if he so 
chooses but the dismissal is valid. '.rhe 
servant has no r emedy unless t h e dismissal 
i s in breach of contract and then the 
servant' s only remedy is damages for 

· brea ch of contract." 

'1'he d ismissal in the instant ca se was not in breach of 

contract . 'fhere was no right to be heard before a 

notice of d i smissal in terms of that contract was 

given. Ground (c) is di smissed . 
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For the foregoing reasons the appeal is 

dismissed with costs to the respondent. 

~ . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Judge of Appeal 

. . ~ ____., ............. ~ .. -.. .. 
Judge of Appeal 

....... ~- .............. . 
Judge of Appeal 

1/ 


