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JUDGMENT

Marsack, J.A.

This is an appeal against a conviction for rape entered
in the Supreme Court sitting at Suva on the 24th January 1980,
and also against the sentence of 8 years' imprisonment imposed
upon that conviction.

At the hearing six men were Jjointly charged, accused 1
and 2 with murder, and accused 3, 4, 5 and 6 (appellant being
No.6) with rape.

The basic facts upon which the prosecution was brought
were these. Some time after midnight on 1l4th September,1979
an Indian woman, who apparently had been drinking, was walking
up Struan Street, Suva, looking for a taxi. She was taken in




hand DY first, second and third gccused and pushed UP the hill
into the darkness under 2 mango tree. There she was seriously
as&mﬂi@d by first and second accused, and all gix persons
dwrged'had sexual jntercourse with her, fourth, fifth and
gixth accused having come on the scene later. The injuries
mﬁfered‘by the young woman were g0 serious that she f£inally
died. At the trial the first and second accused were found
guilty of manslaughter and the other foul of rape-

The body of the young woman was found On the morning of
the 18th geptembel The doctor who conducted the medical
examination of the body found much bruising on different parts
of the bodyV and a broken rib and sternum. The cause of death
in his opinion was pleeding within the pleural cavity resulting
from the fracture of the rib and gternum.

The time of death was not conclusively established. In the
course of his gurnming up the 1earned trial Judge said:
w It is clear from the Inspector's evidence and

other evidence in the casé€ that at & 1ater stage
quring the night Saras Lata was moved from the

these men was that Saras Lata had become so weak
and helpless as the night progressed. Her grossly

injuries and this was in turn aggraVated by .the

fact that she had to € ure numerous sexual contacts

from various young men."

The original grounds of the present appeal were f£iled by
the appellant nimself. At the hearing of the appeal counsel
for the appellant was given 1eave tO withdraw those grounds and
snbstitute the following new grounds which he fileds:

n 1. The learned trial Judge, in directing himself
and the 555e8S0YS) erred i1 not stating that on
the issue of whether or not there was consent

could be drawn that the said statement was
i a confession of guilt as to the




intercourse with heT, then the appellant was
not guilty of the offence charged;

3, The sentence 18 harsh and excessive having
regard to all the circumstances.“

On the first ground Mr. Ramrakha argued that there was
o evidence establishing the three constituent elements of the
ffence of Tape: namely:

(a) that appellant had sexual jntercourse with
the victim;

(p) that the act of jntercourse occurred without
the woman's consent; and

(c) that the man intended not only to have gexual
interccurse with the woman but intended to have
it without her consent.

(Archbold 39th Edn. paré: 2871)

. pointed out that the case against the appellant is substantially
pased upon the charge statement geposed to as having been made

'im the police by the appellant. The relevant pcrtion of that state-
ment is in these words:

w T told the Indian girl that T wanted to have
gex with her. The Indian girl did not say any-

stand. 1 tried to have it erected put it failed.
1 left the girl there with the rest of the youths
at the same place where I have shown the police

£ and then came away." :

In a statement made a few hours ecariier, in reply to
questions py D/Sgt. Manoa, appellant gave more particularse ''he
Record reads:

w Q. How many times did you have sexual jintercourse
with the Indian woman?

A. Once only, before 1 leak My semen my penis
qubsided.




Q. For how long it took you having sexual inter-
course with the Indian woman?

A. Not long, my penis was erected and I penetrated
into her vagina, then my penis subsided. I tried
to have another erection but I couldn't.

Q. At the time you having sexual intercourse with
the Indian woman, was she still alive or not?

A. I do not know whether she was still alive or not,
the only thing I know that she did not talk or
move or yell, or angry. She was lying still all the

time."

In his evidence at the trial appellant claimed that he
was misreported by the police, and he did not in fact have any
sexual intercourse with the girl because he was unable to raise
an erection. It was accepted at the trial that the evidence
concerning the police statements made by appellant could be taken
as substantially correct. Although appellant in those statements
averred that through a physical infirmity he had been unable to
bring that intercourse to a satisfactory conclusion, he did at
least admit penetration; and upon penetration the offence is
complete. Counsel for the appellant submitted that even if the
statements to the police are accepted as the truth, there is
nothing in that statement to fulfil requirements two and three
of the constituent elements of rape as quoted from Archbold
(supra) .

It was quite clear from appellant's own evidence that in
no way did the young woman give any indication that she
consented to sexual intercourse with the appellant. His own
. statement contirms that she was not in possession of all her
physical and mental faculties. He was certainly not entitled to
‘assume her consent from her silence. That being so the assessors
could properly infer that the victim was not a consenting party;
and that appellant intended to have intercourse whether or not
she consented to the act. In these circumstances we are satisfied
that the assessors were entitled to find, as they dic find, that
appellant was guilty of rape, and for the learned trial Judge
to accept their opinion on this point. Accordingly the first
ground of appeal cannot succeed.




On the second ground counsel contended that it lay on the
prosecution to prove beyond reasonable doubt that the victim
was alive when appellant had intercourse with her, failing which
he must be acquitted as rape cannot be committed with a dead
person. We have already quoted the passage from the summing up
of the learned trial Judge relating to this point. This would
appear to indicate that the Judge was of the opinion that the
victim was in all probability alive but unconscious when she was
carried to the place where she was subsequently found. There is
some slight corroboration from the evidence of Akanisi, the
girl-friend of the third accused, that she was with some friends,
including the appellant, who went to the scene the following
morning, when these words were said by one of them in the presence
of the appellant: "we don't know whether she would live or die".
It can hardly be thought that any such comment would have been
made if the woman were already dead; and it must be remembered
that this was several hours after the last of the sexual assaults

had taken place.

Altogether the only conclusion that, in our opinion, can
be drawn from the evidence 1is that the victim was alive when
appellant had sexual intercourse with her. In the result the

second ground of appeal also fails.

There remains the appeal against sentence. It has already
been pointed out that fourth, fifth and sixth accused came on
the scene after the lethal assault had taken place; and for that
reason the sentence imposed on fourth and fifth accused for rape
was two years less than that imposed for the same offence on the
first, second and third accused. It is a little difficult to
understand why the appellant, who admittedly was guilty of no
violence towards the victim, should have received the same
gentence for rape as first, second and third accused. No doubt
the learned trial Judge took into account the lengthy previous
eriminal record of the appellant. We, however, feel that due
allowance should have been made for the fact that he took no
+ in the brutal attack on the girl, that he had intercourse

ﬁ&ﬂzher only at the suggestion of one of the others present,
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and that he inflicted no physical injury on her whatever. That
being so we find that the sentence of 8 years' was in the
circumstances unduly severe. Accordingly we quash that sentence
and substitute one of 5 years' imprisonment, To take effect

from the date when the first sentence was imposed.
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