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'i'his is an appeal f r om the High Court of the 
~olomon Islands against convictions for murder of one 
Babino ~epeteni and of causine grievous bodily harm to 

one William ~osala . For the offence of murder appellant 

was sentenced to statutory life imprisonment and on the 

other offence he was sentenced to f ive years· imprisonment. 
Appellant has also appealed against the latter sentence. 
Both convictions arose from a re- trial ordered by this 

Court. At his previous trial appellant was charged '..,ith 
the same offences but the trial Judge reduced the charge 
of murder to manslaughter and imposed u sentence of 
10 years' imprisonment. Such reduction was made on the 

eround that there hud been some provocation arising from 
the hostile attitude of the people of the island concerned 
and threats uttered by them . 'l'ne trial Judge in the f'irst 
trial found as rOl~m'IS ; 
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11 I accomin:::ly find accu::ed guilty not of 
murder but of monslaughter . I also find him 
c~lty of grievous hurt and convict him of 
both offences. tI 

.. d; the commencement of the hef'lrin~ of the 

present appel\l an applicat.ion iiaB made to add a ground 

that (11)pellant oU .'..:'ht not to have been indicted for murder 

on the second trial but for mansl..aughte::o only. '1he ':;ourt 
intended to rDis~ the same question for argument . ~ounsel 

for thp. Crown consentod to the addition of this ground . 
Upon readine; ilie jud~en t of the Court of i~ppeal, although 

at the cnd of the judgment the words "offences charged" 

are used , it is Quite clear that the offences in resuect - . 
of "'1hich Cl re-trial \'laS ordered were manslaughter and 

causini~ grievoLls bodily harm. 'L'his t'or the reason that 

the C:rovrn h fld <.!ppcaled ar.;::tinst the acaui ttal for murder. 

It was held Ll1<l t no <l) 'pfJal 'rlOuld lie ae:ainst that 

acquittal. _'he ucquittal thus stood . ,-l e need not 

pursue this quest ion further . 'l'his appeal will accordingly 

be dealt liith on the basis th'lt the conviction (if any) 
should have been one of mnnslauehter. '!'his eliminates 

any question oi' considerin~ wil e theT or not appellant ",as 

provoked, except , 01" course , as a factual matter in the 
nD,rration of: the events uhich occurred . 

l.'he relevant facts may be shortly stated . On 

the day in q"Jes tion uppellant with three friends went over 

in the early art'~rnuon to Billy -fillaee j appellant says 

tiley went there to buy rice but the shops Here not open as 

it was 6 .. turday and the community is Seventh Day Adventist. 

h e was c3.l'ryirl( ~ u. bush knifi3 . Afte r six 0 I clock he vlUS 

able to buy t:le rice and all four went to the beach; he 

says "lit~l the i!1tention of returnincs to t heir isla.."1d. 'l'he 

villagers ",.,ere <.lnnoyed ,'lith the appellant because a girl 

Oney had reported appell a nt as saying that he was not 

afraid ai' anyone in the villa.:;e . .::.n.e Boy Logaro the 

oJeventh uay ,n.dventist deacon went to the beach to 

metiiute, :=.nd he spoke to 3Fpellwt and h i s friends , on 

the beach . '!'he vill aGers f ollowed the deacon. 
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There are two directly conflicting accounts of 

what happened . l'rosecution witnesses state that no 

provocation wa3 given but that appellant had adopted a 
hostile attitude and had attacked both deceased and 
l'osala . '.i.'hey denied that they were armed with sticks 

and stones. jefenae witnesses on the other hand said 
that the villa~ers initiated an attack, that they were 
armed .with sticks and stones and that appellant was 
provoked and had acted only in self- defence. vlliatever 

the true position was it is clear that appellant struck 
the deceased ... rith a knife with F,Teat force causing 

instantaneous death from a large wound to the left root 
of the neck severing connections between brain and heart . 
'fhe \-1ound was inflicted from above the body at an an gle 

of 45°, that is in r elation to the body when upright. 

Posala received from appellant more than one blow from 
the same knife. he sustained a severe wound to the left 

forearm about 7 inches between the elbow and wris t. Both 

bones were smashed and the hand (since amputated) was 

hanging by a narrow band of skin and a piece of muscle . 

h e also had a laceration of the right forearm about four 

incnes long und a small superfoicial laceration of the 

right thigh . 

'l'he first ground in the notice of appeal reads 

as follows : 

"1 . 'that the finding of the learned trial 
Judge that the accused \-las not anti tIed 
to a ct in self defence \-Ias unreasonable 
having regdrd to the evidence. 11 

'lhis grolUld is confined to self-defence but it involves 

the whole question of determination by "the trial Judge of 

the credibility of the various witnesses. No question 

has been raised us to the la\-I applied by the trial Judge . 

".L'h e complaint is confined to the approach by the trial 

Judge to the proof of nw.tters of fact relating to 
self- defence. Inconsistencies in the evidence of the 
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wi tnesses were pointed out but these ~lere all matters 

which ~nevitably and commonly arise when events move 

quickly as they did in this case and the various 

wli tnesses G:ive their resp ective versions of events as 
they saw and. remember them. Also there is their ability 
to express and explain events whilst in the witness box. 
A further complaint waS made , and it was the principal 

ar(,rument, that the evidencE\! of the "litnesses for the 

defence was subj ected to a very critical analysis whilst 

no such step .. l aB taken in reepee I:; of the wi tnesses for 

the prosecution. 'ihis attack on the judgment was based 

substentially on the final summary of the t rial Judge 
",hen hG raj ected the evidence for the defence · and accepted 

t:19 evidence for th e prosecution. 

'roe passu.<~es, \ihich counsel relied on in 

particular , \"lere cri 1;icised out of the context of the 

judgment as a whole. '.Ne propose to review the finding 

in its proper context . 'I'he trial Judge first dealt with 

matters wh ich 'lIe re not in dispute, and, in particular 

wi th the nature of t h e wo~ds inflicted . 'fuen , after 

statint~ that there vtas a strong conflict between the 

two sets of vri tnesses and the- likelihood of collaboration, 

th e trial Judge said : 

" I must also take into account the vTay witnesses 
gave their evidence and stood up to the fair and 
full cross examinn.tion addressed to them, the 
internal consistency of th eir evidence; and the 
logical consistency 0 f vthat they said ; particularly 
when it can be rela ted to accepted facts such as 
the no.ture of the wounds suffered." 

He then reviewed all the evidence first for the prosecution 

and then a.ll the eviuence for the defence. '2his is 

important in considering the contentions of counsel for 

uFI-ellant . 

'I'he trial Judge then continued by considering 

certain evidence concemine; the blow to the neck of 

deceased i'lf. icLl he concluded uas an important matter. lie 

• 
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then guve the !'eason :for dealing with this evidence in 

sor.1e detail and a Uiin examined the question further and 
C:).L'1e to u conclusion that certnin evidence "ras quite 

inconsi3 t;ent vI i th the accused I s account . fue trial Judge 

t hen said, and it is the contrn.st of the treatment of 

tr·e two versions "; " ic:h cOl .. msel Ior aI'pellant con:.plains 

ubout, tha t 

11 HaviUl< carefully considered all the evidence 
and the ~'IFlY it \'las c iven 1 am compl etely sure that 
the only course open to me is to reject the defence 
evidence on these two crucial inciuents ':'Then it is 
sU(~Gested that these wounds vlere inflicted . 

lJavinr.; done so I turn to the prosecution 
evidence . I am sure that the events as told by 
1:;he procecution wi tncnses lw.ve the rine: of truth 
about them . .l 3m s ure that tha.t version of these 
events is cor'reet a ntl t ;~erefore 1 find in favour 
of the 1,rof.;ccution on the l'actual issues. IT 

'i.'here is no basis for the criticism of the way 

in which the trial Judge dealt with the evidence . GOl.Allsel 
u~pe~rs to be unaer a mis~pprehension uhout the first 

se!1tence in the :p:J.ssage just quoted . ~'irst it encompassed 

all the evidence earlier reviewed , and , secondly, the 

trial J'udc-9 'Nas bound to consider specially uhether or 

not he could be completely SU1~e that it Has proper to 

reject the defence evidence because , if this evidence had 

left him in reasonable doubt, he vias bound to acqUit . 

'i,'here is no merit in counsel ' s eriticis@. 8redibility 

was carei'ully considered and the onus of proof was 

properl.Y applied. 

before le<'!vinr: tiJis topic it is necessary for 

us to consider ~lte evidence rela tj.ne to self-defence. 

J.11 che ~findin.:.; 0 .( .facts the triul Judge said : 

1/ I i'ind that llJ.3 .. LLA \Vu~ ::::tcndin.""{ holding a 
coconut frond "to prevent the accused from reaching 
,j1J.A.J.i~() whom -~he accused wished to attack unlawfully . 
In "'Y judemont I am sure that l'OSALA "as not attack
ing the accused in any way . 'rherefore the 
prosecution ll:!ve m[!de me sure thp..t the accused was 
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not def'endin{~ h imself wh en he struck P OSALA. ~'ven 
were it s <.!.id, "thich 1 do not consider it can be , 
thnt the accused wes justified in a measure of 
selr- defence, the force used by him was grossly 
in excess of t he force reasonable in the circums
tances even takine into account the accused was a 
Y.lola io man und givine him every benefit of a 
subjective approach . 

I find tt 'erefore that I am sure that self-defence 
has been excluded by the prosecution in relation to 
Count 2 a nd thn t l.he fo rce used by this accused 
ug11.in s t l 'u81lLA .... laB unla\·:ful. tI 

'fucee ure f'indin g s of fact w!', ich in our view 

[", re clearly sU'Py orted by evidence w!". ich the trial Judge 

has pro~erly found to be cre~ible . Credibility was 

correctly determined and there was no misdirection in 

law. Uhen viewed in the context of the judgment it is 

clear th0.t nothing has been put fo!~ard upon ,.,hich the 

findings of f;J.ct c~n be successfully ques t ioned on 

n ppc::l.l . '.!hin c- ro a nd f:llls . 

(7rOWld 2 ~'las abandoned . Grounds 3, 4 and 5 
mn.y be dealt with toeetller . l.'hey are : 

"3. 'l.ha t the learned trial judge erred in law 
in pennitting ... ti"tnesses to g ive evidence in 
the pidgin langua{~e without an interpr eter 
exysrt in 1;hat lanGua.ze being present and 
in permi ttin[~ examination in chief and 
cross examination of the witnesses to p ro ceed 
in the pi dein language contrary to the 
mand u tory provisions of section 182 of 
Uriminal l'rocedure !Jade . 

4 . 'l'hat t '1e evidence recorded by the learned 
triul judGe is not CO.n accurate record of what 
Has said by the '1'i tnesses but represents an 
interpretat ion into ~.;ngli8h from pide in made 
by the ler::_rned trial judee. 

5 . 'J.'h':!t certa in inconsistencies in the evidence 
o f' the defence witnesses as recorded by the 
lea rned trial judge were the product of loose 
phrasing inherent in the pi dgin language 
cOUlpounded by n e cessaril y subjective inter
pretations placed "pon these phrases by the 
learned trial judge . 11 
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Jection 182 reads : 

111 82 . .iJl.e langua~e of the court in the case 
of both the Hi gh Oourt c.nd I·:agistr ates' Courts 
shall be "'::nglish . It 

'r'ne proceedin~s '.-lere wholly recorded in English. 

,'!i1,;nesses for the prosecut ion gave evidence in pidgin 

~inich they thoroughl y understood. Judge and counsel were 

also familiar vd th pidgin and were able to speak freely 

with the witne sse s. Indeed counsel for the defence 

stated he conducted his cro s s - exrunination in pidgin. 

30me of the defence \ntnesses gave evidence in their own 
dialec t ( l' ... waio) which is appellant I s di~ect. 'rhe services 

of an interpreter ''fere used apparently for a version in 

.d:nl~lish. No compl:lint was made in respec t o f t h is 

evidence. Jcction 1 H2 mu::;t be read in the li(~ht o f the 
nec e ssi t oY Lo conuuc t lle ;:' .. rin '"':s in di:l"f'eren l.. languages and 

diaJ.f!cts. 'I'hore ought to be a medium for the reco!'d and 

th i s is the pur!io na of dtW tion 152 . dection 183 goes on 

to provide for interpretation of evidence and documents. 
Section 10 1 controls t he manner of r ecording evidence 

before a l"1at;istro.te and requires it to b e taken dOlffi in 

wri til\..'"'.: in ~n~lish . section 185 deals vrith the manner 

in which evidence is to be reco rded in the Hi gh Court 
and provides t hat the evidence shall be taken down in 

a certa in ma.nner. 'rhis meo.us in c.'nC;lish tho ugh the 

sec t ion does no t expressly say so. In our opinion 
Sec t ion 182 is confined t o t h e record of the proceedings 

and it does not h 8.ve the implications claimed by counsel 

for appellunt . ';; 9 will return eenerally to t h is matter 

after e~aining the matters raised in er otmds 4 and 5. 

"l:11e main objoction appears t o ari s e from the 

use o f the expression Hmi losim tine; t in({ " which was 
vi talon the question 01' provocation. llhe trial Judge 

recoI"ded t}li s as monning HI lost mental control" and 
II I lost my thinkine; tI . ~xpert evidence was presented to 
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this court in which the deponent s~id t he correct 

tr-c::..ns J.ation was 111 lost self- control". Vie are unable 

to see any subotantial difference. Although provocation 

is no longer an issue it is nevertheless important to 
consider this p~ssage in the judgment because it relates 

to the gro'.mds of appeal now bain!>; discussed. The trial 

Jud.,ge said : 

"As no other provocation by the deceased was 
pOinted to I find that there is no evidence 
thut the accused was deprived of his self
control by provocation offered by the deceased . 
I should add that the "ccused himself at no 
time cla imed that he had, in fact, lost his 
self-control . He said he ' lost his thinking 
and defended himself ' Hnd tha t he was 
' friGhtened ' arid reiterated th~t h e defended 
himself time and. time a~ain. However in view 
of r::J..y findin;~ above it is not necessary for 
me Lo ~Ju.y morlJ." 

'rhis pr1ssa:~e is far from clear in a judgment uhich has 

other~iise cnrefull,Y dealt vii th every relevant question . 

V/hen the trial Judge speaks of a claim u.nd uses the terms 

"in fact" it seems to be an objective inquiry rather than 

an inquiry into ,",hat appellant says his state of mind 

(subjective) V[[lS . It was a comment after a finding that 

no provocation .... laS offered by the deceased and may have 

been added as expl.~nn.iDry of his f indinG. We will · 

return to the use of this expression by appellant . 

'1'he only ot!1et" expression referred to was 

up.:afam". un tiiocussion id t h counsel it seemed to us 

tnat the di:~tinction 60Uf~ht to be drawn was not valid . 

ilie version of counsel , wt lich we accepted from the Bar , 

wE'.s not s ubn G':!l1 tia lly di (' feren t from the record of the 

trial Jud ge . 

'1'11e ~rava.men of the complaint generally appear s 

to be that cr pell'llt was depr ived of his right to have 

the evidence correctl~r transl ated into ..m.glish fo r the 

purposes of the record and o f any subsequent proc eedings . 
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In dealine with a departure from a code enacted for the 
purpose of ensuring the jury was familiar 1<ith languages 
used in Ceylon, the Privy Council said in Hemapala v. R. 
L19627 3 All ~ . R . 632 , 635 : 

liThe assurance given by the foreman of the jury 
to which the other members of the jury gave no 
more than a mute assent does not, in their 
lordships' opinion provide a sufficiently solid 
foundation on which to asswne that all the 
members of the jury were in fact able to under
stand and apprecia te evidence not given in 
English and the addresses of the defence 
counsel. Accordingly their lordships hold 
that, there having been a departure from the 
provisions of the code with no certainty that 
such a departure did not operate to the 
disadvantage of the appellant, the case must 
be regarded as one in which there has been a 
miBca.rriaG'"e of justice necessitating the 
quashin{~ of the conviction. 11 

It was earlier said at page 634 : 

" 1beir lordships do not t hink. that the trial 
in t his Case can be sa id to have been a nullity 
because of the course followed, but there are 
good gr ounds for holding that the w ay in which it 
was conducted may have r esulted in withdrawing 
from the accused a protection which the code was 
designed t o secure. As was said by Lord Goddard, 
O. J ., in ,t . v. Neal [l'94'i7 2 All. el . R. 438 a t p . 439: 

' Ifuere is no doubt that to deprive an accused 
person of the protection given by essential 
steps in criminal procedure amounts to a mis
carriae e of justice and leave the court no 
option but to quash the conviction. I 11 

In applying theae prinCiples the question is whether or 
not appellant was deprived of the protection he was 

ent itled to by reason of his unfamiliarity with the 
Enelish l anGUaGe and the necessity to have a trUe record 
in 3n~lish of what was said by the various witnesses. 
there i s only t~e equivocal passage in which the 

expression "mi losim ting ting" may possibly have not 
been given its true meaning . £ven if there was a 
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failure to appreciate the exact nuance of the expression 

the isslle to which it referred viaS no longer in contention. 

It could not possibly prejudice appellant in the 

determination of the charge of manslaughter which we are 

now cons~derine. Appellant was accordingly not deprived 
of any protection which oueht to have been afforded to 

him by reason of any wrone construction of the pidgin 

language. txrounds 3, 4 and 5 fail . 

l'he appea l arrainst sentence was stated in 

ground (0) as follows : 

IlIfhat the sentence is manifestly excessive in 
all the circumstances having regard in parti
cular to the age of the accused and his 
previous good character. rI 

'fhis ground developed into a claim that, by virtue of 

the Crimina]. ~.ppeal .'\et 1965 (U • .K . ) , the sentence should 

as a matter of, law be dated back to the time of the 

imposition of sentence at the i'irst trial . It was 

submitted that the U. x . Statute applied by reason of 
.lUle 7 (b) of the ~ourt of Appeal .(ules under the 
.'iestern J:acific (Uourts) Order in COWlcil 1961 which 

applies to the ;jolomon Islands. '11Jlis rule reads : 

117. V/here no other provision is made by these, 
~tules, or by any other enactment, the juris
diction, pOrTer and authority of the \.!ourt of 
Appeal and the judges thereof shall be 
exerciaed -

(b) in criminal proceedin '~ , according to 
the general course of practice and 
procedure for the t lme being observed 
by and before Her l':ajesty' s Court of 
Appeal ( Criminal Division) in ~'ngland ." 

'l'he U • .I'i.. • .:Jtatute is a SUbstantive enactment and is not a 

matter lIin the course of practice and procedure ll
• 'fue 

law in the ,;oloinon lslands itself provides for the 
imposition of s0ntences . He reject WlY cohtention that 

the U • .ri.. • .Jtatute applies to the :::iolomon Islands . Ho 

I. 
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other submission was made on this ground and therefore 

it must fail. 

111e appeal is allowed and the conviction for 

murder (Count 1 ) is quashed and in substitution therefor 

appellant is convicted for the offence of manslaughter 

contrary to Sect ion 192 of the Penal Code. Appellant is 

sentenced to imprisonment for a ter m of 10 years as from 
deptember 4, 1980 . 'fue appeal is dismissed in respect 

of conviction and sentence for causing grievous bodily 

harm (Count 2). 

. ... .. .... .............. . 
Judge of Appeal 

....... 1fJJ~ ..... 
Judge of Appeal 

• 

.. . .... . . :: .. .. ~. 
Judge of Appeal 


