AT

Zﬁ,ggﬁ FIJI COURT OF APPSAL
Crinminal Jurisdiction

Arplication Eoo.2 of 105

Botween:

1. YISHNU DO
8/0 Hdana

2«  SATYA FRAGAD Applicants
8/0 Gurucharan

and

RIAGITAN itespondent

Jeie Loya for spplicants
De Fatiall for Respondent

J UDANAHT

this 48 en spplication for hail pending the
hearing of an appeal against the Judgment of the
Supreme Court delivered at labase on the 2nd Uctober,
1960 convieting epplicants of offences under Jection
34C of the Yenal Code and imposing sontences of two
years' imprisomment. Lengthy submissions in suprort
of the applications were filed on bshall of the
applicants. These may be shoﬁtly sumnarised under
two headings:

(a) the complexity of the case;

(b) that by the timse the appeal can be
heard applicants will have served a
substantial portion of the sontences
imposed.,



With regard to the complexities of the lesues
involved in the appeal, all that can be soid at this

Juncture is that it does not lie on the “ourt in
dealing with the present application to descide upon
those igsues, They are to be taken into account only
where 1t appears, prima facle, that the appeal is
likely to be successful: Yatton (1978) 683 Cr. App. R
293 at p.296. Although I have carefully considersd
the submiosions made by counsel for the applicants

I am uwnable to say that it appears, prina facle,

that the appeal is likely to succead.

The greater psrt of the argument wes formally
directed to the issue that if btail is not granted the
applicants will have served o substaontial portion of
thelr sentences before the appeel can boe heard, , |
fre soya pointed cut that il the applicants receive
the full remission for good conduct - and both
applicants have clean records to date - theay will be
roquired to serve only sixteen montha of the sontences
imposed. As it iz common ground that tho appeal cannot
be heard before Rarch, ths applicants will have sorved
somegthing over four ponths of thelr gsentences by that
time.

Counssl for the applicants referred to a
number of cases based on Charavanmuttu 21 Or. App. R
184 vhere bail was granted pending appeal, the Court
having regard to the interval of the lsgal vacation.
#ut there are two factors in the cases cited whiech do
not apply nere. The first is that no objection was
raised by the Crown for the granting of hail. 7The
sgcond is that i1t was strongly urged that the appeal
could be adejquately rrosented only if the appellant
was free to keep in touch with his solicitors. 49
is said in Yise 17 Cr. Appe R 1T 3




se 0w if is W()l}.ld

"It dis ugeinl to nse

be of assistance for the preparation
of a real cagse for oapponl if ihe
eprallonts were rolessed,”

In the presgnt case 4% wes not argusd et the adegunte
prevaration of the appeal would Lo made 4ifficult AL
the applicants woerse not rolenpsd on haily cnd the

Crown oppeses the granting of bail,

It is well establisheld that ball will be
granted pending appeal only in very excertional
circumstoncees. (me such exespiional clrouvrmstencs
would he "where there i3 o visk that tho sontonce
will hnave been gerved by the time the aprenl is
Foord”s catton (supra) ot n.296. In the vresent
caag 1t eannot, in ny view, be arsunsd that the
sentonces inmrvosed on the aprlicants will bnve Yoegn
gubgtantlally served by tho time the appezl ls heard.
The vory sxceptional clycumgotonces nscenanry to
Juotdfy an order ponding aypesl cannct hore be aald
to exist.

scoordinsly the aprlieations arve dismissed,
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