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Respondent 

This is an appeal from nn order of the 
Supreme Court dismissing ~etition for divorce on 

proceedings brought in the !"k"1.gistrate ' s Court. 

The petitioner has been represented by 

counsel throughout the proceedings but his wifo the 

respondent has never appeared at any staee. The 

pet i tion was heard by t he ~Bgistrnte on the 3rd 

April, 1 980, and was based on the ground of ~1ilful 

and persistent refusal to COnSumrrk9.te the marringr .• 

Evidence vms given by the petitioner and his fGthor, 

nnd the ~~gistrate recommended that the petition be 

dismissed for want of sufficient evi dence . He s o.. id 

that he was not satisfied that the petit ioner h~d 
made out his case . 
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On the 30th April , 1980, the recommend~tion 
of the Magistrate was considered by the learned Ju~ge 

in the Supreme Court , who accepted the rocomncnda+iun 
of the Magistrate that the petition be dismissed, but 
for different re~sons . In the learned Judge's view 
the evidence adduced by the petitioner and his witnesD 
indicated that the respondent had deserted the 
petitioner, but a decree on the ground of dese""'tion 

H~S not in the circumst[!.nces avo.ilablo . 

On the 30th June, 1980 , there were delivered 
tu~ judgments of this Court rel:lting to cases in vflich 

very similar fncts and grounds "for divorce were 
considered . They were Vineeta v . ~~ieshw2r N~th 

(Civil Appeal No . 31/80) and Arvindbhai Zaverbh~,i 
Putel v . Pushpa Wati Ben (Civil Appeal No . 4/80) 
and all that it is necessary to say about them is 
that they indicate that it is possible for parties 
to make a valid agreement that aft~r they have boen 
m~rried by civil procedure in a Registry Office , 
there shnll be no consummation of the marriabe 
until nn agreed or customary religious ceremony hns 

taken place . The difference between the results 
nrr ived at in the two cases i llustrates the import~nce 
of having clear eVidence on the question that ~ri3CS 
where it is alleged that one of the parties has 
refused to proceed with the ceremony nnd thnt there 
has been wilful and perSistent refusal to COnSUDI1_l.te 
the marriage by that party . An import~nt cvidcnti~l 
n~tter is that so l~ng as such an agreement, th~t is, 
an agreement that there will be no consummation 
until after the religious ceremony, re~~ins in full 
force and effect such refusal ~~y be justified . 

Returning to the learned Judee ' s decision , 
it appears to us that had these judgements been 
available to him prior to his order, his view ~~y 
well have been affected by them : he should 
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therefore have an Opportunity of lOOking a£ the 

evidence again in the l ight of the view of the Imv 
as So expressed . I f he finds the evidence 

inadequate for a decision one way or the other he 

might prefer to exercise h i s discretion by remitting 
the case for further eVidence and it is always open 

to him to seek the assistance of submissions from 
counsel. 

I n the circumstances therefore we set aside the order of the l earne<!ll Judge in the Supreme Court and remit the case to him for fUrther conSideration nnd the making of such order as he may think proper . 
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