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This appenl concerns a dispute rol~ting to 
an or'1.1 building contr'l.c t . Respondent was the omlCr 
of a section of land in V~tu Ro~d, ~cific H~rbourt 

Douba . Ho c ommenced the construction of ~ rcsidvncc 
Deploying appcl l::lnt ':13 a supervisor on .9.11 hourly 

b:'"':.sis :l.ssistcd by other l~bour. In or o.bout J~nunry 
1979 the p.'\rtics entered into :1,.11 or ')l contr'1.ct for 

the completion of the work \'/hich n.'l.d rC?chcd n stage 

about \'lhi ch ther e ia SOI!lO cO:1flict of evidence . 

Appell'1.1t c.lleged thClt the price for 
c ompl etion ~ccording to o.n approved plnn ~s 
$24.500 payablo in progress payment of $5 . 000 
" ovary tvl0 months the firs t of such pn.yruents to be 

made forthwi th" . He claimed th1.t p'l.ymcnts hrt.d 
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boen ~~dc as follows : 

"8 . 2 . 1979 
2 . 3 . 1979 

22 . 3 . 1979 
24 . 3 . 1979 

2 . 4 . 1979 
25 . 6 .1 979 

TOTAL 

$3 , 000 . 00 
2 , 000 . 00 
2 , 000 . 00 
1,000 . 00 
2 ,000 . 00 
1,500 . 00 

$:11,500.00 " 

Appellant alleged in his original statcID0nt of cl'J.in, 

filed on August 20, 1979, th:lt respondent in br"'!ch 
of contract r efused to mak e ';l.ny further paYIilcnts . 

A sum of $15,000 was claimed f or bre'l.ch of contr'lct 

and ~ further stun of 31,500 for extras . 

Respondent in his sta tement of dor~nce 
clfl imcd that the price was ,];12,000 'lnd that proGress 
p:'I.yments were to be ffic.'\do as requosted by appoll--:.nt . 
The p:.ymcnt.'J whi ch p-ppcl~'l.nt sct out in the st"\tcr:J.cnt 

of cl:J.im were a.dmi ttcd but rcspond::mt cla.imed th'1.t 

credit should bc given for n furthu r sum $550 for a 

cancr0tc mixer sold to nppel l:.nt thus ~'l.king the 

totnl credits $ 1 2,50~ . Respondent dJnicd 'l.ny brG~ch 

of contr act :md a lleged t hat '1.ppellant W'lS in brei-ch 

of contract in f~iling to complete construction or 
the S::lid r esidence and countorcl ct i mcd for the sum 

of $5,000 for the cost of completion . It N::LS '\lloeud 
that vlOrk c iJ:l.sec1 on 4.ugust 10, 1979 - ten d'\ys 

before the writ of sw~~ons vns fil ed . In his r0ply 
to the defenc e appellant s~id: 

" (i) Th'\t Dc fcnd.'1.nt ' a house is Cl 
f our b~droom house mcasuring 
60 fee t by 33fcet 8 inches . 

(ii) Thst a house of this size 
cannot be built nt ~ cost 
of $12,000 . 00 ".s claimed by 
thc Dcfcndnnt . 



(iii) That the DefGnd~nt did ~groe 
;rith the Pl~intiff to h.,vo the 
s:l.id hous~ built f or tho con-~ract 
price of Jl24 . 5000 . 00 (T,.lNTY i'OU,l 
THOU1AND 11.ND .l!'IV3 HIDT;).t'J~ D01..--..ol.R3) . '1 

Appall,:mt also cl!\imcd that, llhcn the contr..lct 

commenced, cO!1struction lk'1.d re:.l.ched thiJ height of 

only four ordinary cement blocks and not up to roof 
height 3.S respondent cl'-imcd . Appell'l.nt .,,180 s~i1 
the contr(\ct price 'J.nd progress payments sot up by 

rcspondt3nt "were tot:!.lly f21sc r>..nd fabric?tod ll • 

In view of the course 01 the rar::l.gr'l.ph 4 of 
appellant ' s reply . It rC'1ds: 

" 4 . • •. •. AND the Pl'1intiff further 
says th'lt he cO'1.scd vlOrk on the 
si to "Ii thout fully cOl!lplctine the 
s'lid house bcc'\usc th0 JQfcnd~u.t 
hnd stopped m"lkin3 qny p'lyn0nts 
and wo,'3 continuously thrJ::toning 
the Pluintiff th'l.t he the Defendant 
,.,ould return to Australi:'l wi thout 
m~king any ~urther pny~cnts to t~Q 
Pln.intiff anrl th::lt the Plaintiff 
woul'l not be able to do ~nythine 
about it . 1! 

Tho hearing comflenc0d on Janunry 30, 1930 . 
At the cnd of tho first d'J.Y le:tve \"').8 :3oue;ht to file 

an amended statamant of claim. A.t this st'1.gc 
appell'J.nt had ~lmost completed his evidence in 

chief. An 'lillcndod st2.temcnt of claio \'10.'3 filed 
next I:lornine . Tho bre::'l.ch of contract previously 
alleged was rcpc~ted but in addition appoll~t 
claimed that on August 10. 1979 respondent h3d cne~g)J 
another contractor (unn~mod) ~nd that respondent h~J 

53.id th:\t he would r0turn to AUstr::l.li9. l':i thout m'ud ng 

::my further p'lynlents . Appelln.nt s').id he U'lS forc...Jd 

to stop \wrk "tnd to tre'lt the contr.!).ct n.s r:)Ilurli .... ,tcd . 

The cln.ir:1 for $15,000 was dropped and it ins no,", 

repl 'J.cod by ~ cl3.im for unspecified dam~eI:J8 . The 
claim for extras remained no before . In the result 
respondent 's counsel did not find it ncceSJ'lry to 
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fil.J n d efence to the aLl.Judmont '1nd so the hl..rl.ring 

continued on its second d~y ~nd appellant ' s evidence 

'''''16 concludod . Ho c'111cd onc further ldtncss - '1 

workman who h..'1d workvd on the job since con'3truction 

fi rst bt::eun ~nd who v11.s present "\nd t'lk:)n off the 
job by appellnnt on the cruci~l d~to, u3mcly, 

August 10, 1970 . 

For the defence respondent was the o:;:uy 

ui tnoss c"lllod . Ho h:J.d in l.ttendcmcJ I'>1r . Jalil :Khan 

uho h:ld dr:-'.llffi up the plans for the building. ..t 

the conclusion of the 0vilencc counsel for appellant 
lIl3.de an application for Mr . IGlo.n to be c~llcd to 

robut some portion of the evidence of rcspond.:mt. 

The ]oarned judge refused leave for appoll:J.nt to do 
so 2nd this refusal is ono of th~ grounds of apPJ:J.l . 
In due course judgment ,ns given dismissing :lppcll ..... nt's 

cl::dm '1.n<l al'larding r .2 spondent '32,000 on the countcr

claiD . Appell~nt w~s order~d to pay c osts . The 

appeal is from the whole of the judgm0nt . Uthcugh 

Rule 12( 1) of the Court of Appe"l Rules r"quiro e,n 

appella:lt to state precisely the judgment soue;ht thiD 

has not bcwn complied l'Ti th . 30 the only cl-:lin :for 

bre::!.ch of contract is no''1 for wlspccifiod d ,:\l.1.."\gos . 

,rhon questioned by the Court "\s to th'J form of 

judgment counsel did lit t le to ffi'1ke the Court ~ny 

better informed on the question of ",hat "1~S the 

basis for computution and 1'1h..'1. t evidence was ."\Vl.il'lble 

for that purpose . 

From ",h:::.t we have s:l.id it is clear tint 

the case turned on credibility. Th~ two versions 

of the oral contract "\ro irreconcilable . le w"ill 

refer only to the case of Benruax v . ustin Motor 

Co . Ltd . (1 955 ) A. C. 370 . Lord ,{cid a t p . 375 SOlid: 



11 The 3.uthori ty uhich is nOi'T most 
frequently quoted on this qU3stion is 
the speech of Lord Thankerton in 
Thomas v . Thomas , ~nd particularly the 
pUss3.ge which I nON quote: 

I I . Where a questioll of f <.t.ct h8.5 beon 
t ried by a judge ",i thaut :l j ury, R.nd 
there is no question of misdirection 
of hiQself by the judg8, an ~ppell~te 
court whi ch is disposed to come to ~ 
cfifferont conclusion 011 the printed 
evidence , should not do so u.Tlless it 
is satisfiod that E".ny advantage onjoyed 
by the trial judge by reason of 
having seen and heard the ~'Ti tnes30S, 
could not be sufficient to expl~in 
or just i fy the tri~l judge's 
conclusion; 

11 . The ~ppellate court ~~y take 
the view th~t , vii thout having seen or 
hear d the ,.,itncsscs, it is not in a 
position to come to ~ny sati3factory 
conclusion on the printed evidence; 

Ill . The appellate court, either 
because the rc~sons given by the trial 
j uuge a r c not satisfactor y, or bec~usc 
it unmistakably sO appea.rs ~rom the 
evidence , may be s~tisficd th~t he h~s 
not taken proper advanta.ge of his h::tving 
seen and he3rd the ,.,i tnesscs, :lud the 
m~t ter will then become at large for 
the appell:lt..J court . It is obvious t1TJ.t 
the valu0 and importo.nce of h:'.ving seen 
and heard the witnesses vTill vary 
a ccordi ng to the class of c~sc, and, it 
may be, the i ndividual case in question . ' 11 

The most striking finding by the learned 

trial judge was that appellant deliberately Ch:lllg..Jd 

his story \'lhen the basis of his claim was aJ:1enJ.cd • 
. 'i.ftGr referri ng to the differing versions , ::.nd they 

cannot be r econcil ed, the lea.rned judce said: 

11 I an quite s~tisficd that the 
plaintif f delib0r~tely changed his 
story seeking to cst~blish th~t the 
defendnnt ';<l3.S in breach of contr act 
and that he the pl'1.intiff h'J.d treated 
the a l leged breach by the defenda.nt ~s 
repudi['.tion of the contr:lct . " 

• 
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Tho learnod judge also clos~ly eX'luined tho 
evidence concorning the progrc63 paymonts mJ.de l.nd 

concluded th3.t respondent '''as required to m:-l.ka 

pL".yments when raq uostcd l.nd not as to '1>5,000 forthi"li th 

and $5 , 000 every t"lO mon Ghs . Counsel for ::J.ppcll,:,.nt 

pointed out that 3. total of $10,000 \iaS p3.id in five 

pn.ymants within approxim..qt'Jly tl'1O months but the 

learned judge h3.d this factor before him :lS ,.,ell ~.S 
the diverse dates on which pa.yments 1'lD.3 ma.de and the 

differing sm.1S which wore pc-,irl . He also took into 

account the p3.ymont of a sum of $1,500 on June 25, 
1979 . This ~spect of the case was thoroughly 

considered by the loarned judge . No complaint 'lPpc".!.'3 

to h :J.ve been m..."\de i'lriting but nppell:1nt snid: 

I1 Every p2.~'munt J used to W'lrn defendant 
vGrbn.lly if he did not pay in time I 
vlOuld stop the vlork and we might Gnd 
up in Court . Before I 3.ctually stopped 
\'1Ork I did not warn him. I did not tell 
dofond'l.nt I W3.G stopping . I saw anoth:)r 
contr actor \1or~ing thore and he told I:lG 

d8fondant h ,l.d employed hiLI. . I thcn stopped 
working on the job. I did not go 'l.nd BCG 
clofcnd;).nt . I lmnt 3.nd cng3.ged 'l. 1:tWY0r . 
L').st p;:l,.yment he nnde to nc W'::;ts $ 1 ,500 on 
25 . 6 . 79 . I stopped work 'lb.out 2 "ocks 
after the last p~yncnt . n 

Respondent denied th3.t another contractor hud b~cn 
vlorking on the job . This denial was corrobor~t ud 
by the workman called by apl1cllant. The clain that 

appellant stopped ,",ork two Ho.)ks :J.ftcr the lnst 

p3.ymcnts is incorrect . It was over six i'loeks . 

Appellant was p r ompt with the issue of p rocecdincs _ 

D. r.tere ten d'J.ys :tfter he left the job, ~:md , it SCOI:lS 

l'li thaut nn.h:ing any written dOPland on r espondent . It 

should be noted tln t if the cruci.'l. l r~-'1S0n for 

treatinG tho contract ns being rcpudi'lted by rC'l.30n 

of the prosonce of a nOl., cont ractor this would be to 

the forefront of t he statement of cl~im issued 80 cloSG 
to tho event . 
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The first ground of appGnl i s th~t the 
finding 1m3 !"vgainst the lfeight of evidence . ~"'roD1 

~i'h:>.t ''10 hc.vo alran.dy S'1id thoro is no merit in this 

gr0und :lnd it roquires no furthor comncnt . 

Ground 2 roads: 

112 . The learned trio.l judge erred 
in 1 :1"I'T 'lnd in fnct by holding 
th~t the contract in question 
w,,", f or $12,000 . 00 (T ',I;';LVS 
THOUg.\Un DOLLAR 3) in vi(m of the 
followill3: 

(a) The Respondent had ~lready 
p~id to the Appell~nt the 

sum of $12,500 . 00 (TT3LVE 
THOU3AND AND FIVE HUNl)RED 
DOL":'ARS) • 

(b) The size of th0 house 1<'1.S 
60 ' x 30 ' 8 " :lnd no rOllson'lble 

builder ",ould ik'1vV .'lgrccd to 
build it for ~12,OOO . OO 
(TliUV.,d TIIOU3A11D DOLLARJ) , .. 

The figure should bo $12, 50C if the concrvto nLi. • .:or, 

about ';'Thich there is a conflict of cviu·:mcc, is 

included . Tho learned jud,sc dealt o.:iequntcly uith 
this topic nnd wc cem se c no reason to differ from 
his conclusion . 

As to 8ub-p:lragr:lph (b) this relies soLly 
on appcll3.nt I s evidence . No T/d tncss was called to 
support him. It is incorrect to say that the resid~ncc 
W'lS to be built for '312 , 000 . It ll(lS p:lrtly 
constructed . The extent to "'hich the building '·1'1.S 
completed was directly is issue .:lS wc h'1.vc "l.lrc8.Jy 
stated . 'l.ppcll1.nt I s o ... m Hi tness contradict 'Jd n ~ll)oll '"!.nt 
~nd supported the evidence of respondent on this 
head . Respondent claiI!lod ho had purCh1.3Cd a.ll -the 
timber for co~plction, all roofing iron, cemont 
concrete blocks '1.nd other mcteri'1.1 . It w~s not denied 
that respondent in the result got his residenc c 
built cho~ply . The lCJrncd judg~ found ~9 follows: 
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11 Tho plaintiff adoit s that 
between 8th February a nd 25 th June , 
1979 the dcfondo.nt p,~id him 311 , 500 -
the dcfond~nt contends he p~id 
$11,950o.nd sold tho pl a intiff D. 
concrGte nixur for .~550 mking Cl 
t otal of 312 ,500 . Tho pl~intiff 
continued working from 25th June , 1979 
until 10th August, 1979 without 
r~ce i ving '1ny further paymcnt'3 l'lhen 
the house w~s th~n Virtually completed . 
The total stUn he says he r ..:cli 'TOd 
approxim'lted the awn of ]12,000 . Those 
facts strongly support tr .. c uofonJent' s 
story th::.t t1l3 agreed r ..... icc UOo S 312,000 . 
I believe t~~ pl aintiff undarestiThCtJj 
wh~t it i'Tould cost to cOL1plct0 the 
building but on h is own fi~urt,)s he 1'1,''.8 
not that f a.r out i n his cst i nnt a . !{~ 
admits he did not cornplJto the b~ilding 
but so.ys only ~2, 000 wor. t h of "fork 
roquir0d to be doni) . 11 

Except for the question of c '1lli ng c:viri)nco 
in r 0buttal, the only other ground of ~ppoal rel~ted 
to the conflict on the quo s tion of progress p'l.yments . 
'1e have alrcn.dy d ealt with this . 

The dorJin~nt f eature of the trial vn8 the 

finding , which was fUlly justified, thn.t ~ppellLnt 

doliborqtely ch~nged his stor y i n the circunst~nc~s 
r'.l r cady related . He did not he-sitatv in hiz plc3.1.ing 

to acc use respondent of fabricntine '1 f'l.lsc tJtory -

"\ m'1.ttcr which t he lonrncd judge , by his findin:;s, 

shows to be n f '1.1se accus'l.tion . Appelln.nt \i:lC not 

content with n Derv d cni['.l . 

\/c arc o£ the opinion thn.t thu l03.rnod 

judge ca refully 'considcred'1.nd weighed a ll relcv'l..nt 

factors on the question of credibility e.nd nothing 

put forw~rd by app ollcnt 's counsel c~used us to 

think that n different concl usion ought to h'1.vO be~n 
reached . ~ven if TIIQ wore of such an opinion, '\nd 

vTe see no r oason to be of thnt mnd, t hen we "I.r e 

satisfied th.'1.t the l earnod judge \1ho S'lY a nd ho~rd 
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the ui tnessos tool:: proper adW\nt~gc of this ~nd 

correctly 3nd very cnrcfully considered and 

weighed all the evidence before coming to a 
conclusion . The mat ter , therefore , does not como 

even l;/i thin Rule I of the rules laid down by 

Lord Thankcrton (supra) . Accordingly the first 

three grounds of appoal fail nnd it remains onl~T 

to consider the question Qf the refusql to gr~nt 

Idavc to call r ebuttal evidence . 

AppellClnt gave very sketchy cvid>3nCiJ of' 

the discussions concerning the ~qking of tho 
contract . He sirllply said: "1 asked for $24,500 . 

Hc agreed to that figure ." In cross - examination 
hd said: 

"He took me to Golf Club hOUSD and 
told me he could not control boys 
or obt~in ID3torinls and asked me to 
g ive him a tender "thich I gave him 
the S'1.rnc say . ':le .'.'..grecd on contract 
basis . No on:] olse present ... .. .... !! 

Appell3.nt then gav0 detail"J of how he :trrived ::tt his 

figure but there nppe:lrs to be no discussion uith 

respondent either on this or on the import~nt topic 
of the Vl.lue of \-Tork a.lre'"'.dy done '1.nd the Ll".tGrL-:.Is 
on h,'1.nd .. In evidence in chief respondent 3~id : 

" r.lecting ID th E I mntiff 'J.t Atholl 
Place Pacific lic'l,.rbour . Ja1i1 Illi:::.n 
was present at time . \ie were 
discussing building of other 
buildings in Pac i fic Harbour in 
course of 1'lhich I advised Jali1 Khan 
I had verbal contr.:}.ct ,.,ith plaintiff 
to complete ny house for $12,00 . 

(Court not put to pl~intiff -
Mr . Knight I 3.greo but I did ask if 
3.nybody else there 3.r..d he said nO.)1I 

In cross-examination he s~id: 

11 J alil Khan imB present vTho ll. I 
mentioned about contr~ct price . He 
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h~s boen subpocnod . I do not know 
wh::l.t he ".Tiil say . It \'T'.\S in Atholl 
place - pl3.intif'f ';las ther0 - it was 
just about ..,h011 I uas lonving f or 
AustraliQ. . 11 

At th~ close of ronpondent's case an 
applic"l.tion \'Tas m'l.do to ccll I(;r . Khan in rebutt:l.l . 

The ruling given was: 

IICourt: 

Since alloe;od discusaion vii th 
Jalil was not put to plaintiff in 
cro8s-cx~ruin'.\tion I do not pr opose 
to pl.ace "ny \'Tcight on that part of 
the defendant's evidence allegine, he 
mentioned contrnct price to Jalil . 

I sec no reason now both p'1.rtics 
have closed their c,"'\scs to rc-open it 
by permitt i ng plaintiff to call Jalil 
in rebutta l cvi'Lmca which I purpose 
to ignore . Application rCfU.3 0 d. . " 

The lo~rnod judge was not ~jvisQd of 

the ll8.turo of the cVld.;.:ncc 1-Thich Mr . Kht'.n niGht giV'c . 

It appears that he was to be c~lled merely boc~use 
he was .3.V3.il:1.ble '1.nd could. give evidence of 30ffiU 
sort in vie", of the fqct tha. t he "tm.s I1.'lmod by 

respondent in the I:!annor set out c'\rli(}r . '\lbethcr 
or not it '-'Dull be r.Jbuttine; evidence o.ppcc.rs to h::1"ro 

bGcn unknmm to cotmscl for nppoll:1.nt . It would 
similarly be unknovm to the ']ourt :J.nd its n:l.turo 
doas not o.ppcar in the faQord . In those circULlSt:~nc0s 
W0 ~re not prepared to interfere with the QxercisG 
by the l earned judge of his discretion not to 

permit Mr . Kh3n to be c~llcd. ';le '\ro told by cOUIl"lcl 

that he understood that TIr . Rkm "ill say he "".s not 
present . Counsel invitos us now to nermit thR.t 
evidenco to be called . ~cn if it were given it does 

li ttlo to overcome the domi!k'Ult f~ctor found by the 

learned j udge and cle~rly apparent in the record, th3t, 

ij" 
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in tho f a ce of the Court , appcll:mt on on.th ch".ngo:l 

his story to fit in VTith his aIDvndod st:l.tcmcn-i:; of 
cl '1.im ~ Couns e l r elied ir. lKl.rticular on the 

c~so of Bigsby v . Dickinson 4 Ch . D. 24 . The 
fa.cts in thr1.t case Horo th:1.t pl'1.intiff stood to be 

canvict,3d of diohon0st suppression of truth :\nd his 

evid . ..;nco discr0di t ed on '1 I!lcrc inference . 'Ji th 

r .Jspect uo 3.cccpt the priniciplcs st ...... tod but t h.) 

facts :l.S wc have shown arc too dissimil'J.r to b0 

of a ny help . '10 c:1.nnot accede to counsel's 

request . 

The appeal is dismissed vii th coets. 

(sgd . l T. Gould 

( sgd . l T, Henry 
JUDGE O..? APP~AL 

(sgd . l B. C. 3pring 

J1J!)GE O? A,PP~'\L 
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