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IN THE FIJI COtTRT OF J.PPEJ.L • 
Civil Jurisdiction 

CiVil Appeal No . 24 of 1980 

Behveen: 

RHI PRASAD SHARNA 
s/o NageshVlar Mrlharaj 

and 

1 . BURNS PHILP (SOUTH SEAS) 
COMPANY SLINITED 

Appellant 

2 . METAL TRADERS I~~ORPORATION 

Hr . G.P . Shanicar :for the Appellant 
lIT . J.R . Reddy :for the First Respondent 
Hr . A. Tikaram for the Second Respondent 

Date of hearing : 8 September 1980 
Delivery of Judgment : 30 September 1980 

JUDGI1EI'T OF THE COURT 

Henr), J . A . 

Respondents 

This is an appeal against the refusal of the 
Supreme Court to stri ke out the defences filed by 

respondents and to enter judgment for appellant with 

costs . Appellant claimed the sum of £10,276 fr om both 
respondents based on events which took pl~ce at the 
latest in J8.nuary 1958. The Writ of SW!lIl1 ons vTaS 

issued on February 21, 1961. First respondent filed 
its defence . on June 24, 1961 and second respondent 
filed its defence and a counterclain on July 5, 
1961 . Appellant's reply to the defences of 
respondents and its defence to the countercla im 
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were not filed until March 17 . 1962 . The ple~dinGs 

were t h us completed so the delay from July 1961 

until l1arch 1962 appears to be that of appellant . 

Notices by appellnnt of his intention to proceed 
WOre given successively on Jan~ry 12, 1965 and June 

13. 1967 . 

On July 26. 1968 first respondent took out" 

Bumnons seeking an order dismissing the action for .'1. .nt 

of prosecution . This was heard on August 9 , 1966 ryef orc 

Hammet C. J . Mr . Stuart , counsel for first rosponrlcn"t, 

in the presence of counsel for appellant, advised t h,,.. 

Court that second respondont ' s attitucle ''10.6 that it 

had settled with appellant and that he had 8erecd t o 'm 
n<;\j ournment of his SUII'lI!1.ons to strike out to ena1)le 

counsel for appellant to take further instructions. The 

adj ournmcnt was granted . Mr . Parrnanf\ndam roprescntc (l 

Mr . namrakha at this hearing . The summons cnoe hof (-re 

Knox-!1awer J . on September 6. 1968 Mr . Ramrakh"- and 

Mr . Stuart appenrod and a!jain thore was no appcar'~nce 
of second respondent . The record of Knox- Mawer J. is 

as follows: 

"Stuart: 1-'Ir . Ramrakha h.n..s undertaken 

Cour t: 

to file a notice of 
disc8ntinuance against 1st Dt. 
So by consent this application 
may be withdrnwn . 

Application withdrawn . No 
order for costs . 

Knox - Ma.wor, J. 
6 . 9 . 68 n 

The notice of discontinuance has never been filed. 

The matter remained dormn.nt until April 25 , 
1978 - some twenty years afte'J.' the alleged ca.use of 
actirm arOse - eighteen years' after the issue of the 

writ, and thirteen and eleven years respectively after 
two successive notices of intention to pr ocoed had been 



givcn by appellant . I t will be noted that the second 
notice of intention t o proceed was given on June 13, 1967 . 
This "laS f ollowed by the summons to strike out which was 

issued by first respondent on July 26, 1968 app~rently 

because appellant had taken no steps t o bet the nction 
heard. The issue of this summon~ wa s followed by t he 
announcement of the settlement before Hammott C.J . and 
the further announcement of the undertaking to discontnue 
before Knooc- Mawer J . and the consequent withdrawal of 
the summons ",1 thout costs . 

Appellant changed his solicitor in 1979 
and gave a third notice of intention t o proceed on April 
25, 1979 . This was fOll owed by a summons for directions 
served on June 9 , 1979 almost seventeen years after such 
a summons ought to have been taken out . This was the 
third attempt to bring the case on for trial after two 
prev~ous attempts which ended in the announcement Qf a 

s ettlement and an intention t o discontinue the action . 
The delay wa s approximately eleven years. To say the 
lea st the delay was inordinate . No satisfactory 

explanation has been f orthcoming. Indeed , practically 
the 1-1hole of the grounds of appeal a re a n attempt to 
att ack the authority of Mr . Ramrakha t o make the 
statements made to the Ch i ef Justice and Knox-Mawcr J . 
However, the Deputy Registrar made orders for disccv.ory , 

by both respondents at a hearing before him on June 6 , 
1979 . The lea rned judge has justly criticised the 
making of these or ders but it is n ot a matter wh ich 
further requires out attention . As earlier stated 
neither respondent had a t this stage complied with 
the order so the summons to strike out the defences 
and to enter judgment wa s issued . It was heard 
on February 12, 1980 and judgment dismissing it was 
delivered on March 4 , 1980 . This appeal is against 
that judgment . 
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In the meantime on November 13, 1979 first 
respondent had filed its list of documents . Nev8Tthe
less the notice of appeal asks for the dismissal in 

the Court below t o be set as~de and for judgment to 
be entered for appellant or for his application t o 
enter judgment be heard . This appears t o be seeking 
a judgment against both respondents . Much of the 

arguI:J.ent turned on the effect of ?-1r . Ramrakha ' 8 

undertaking . It is conceded now that the appeal o~j..ltt 

not t o succeed against first respondent Since it h ..... s 

now complied with the order ~or discovery . The c~se can 

now go for trial when if second respondent so desires, 
the issue of the purported settlement can be deternincd . 
It Has no part of the duty of this Court, ns counsel 

for a ppellant appeared to argue , to determine the 1e';::l.1 
effect of thc matters referred t o in, and arisi~e out . 
of, the appearances bofare Hammett C.J. and Knox-I1:n:Cl" J . 

Thus the sole question now is whether 0r not 

judgment by default should be entered at once against 
second respondent. The firm of Cromptans acted as 
solicitors f or second r espondent . \-Then the matter 
became dormant after the appearance before Knox - M2.\wr J . 
in 1968 they took no further interest in the nction nnd 
have not been in touch with second respondent which 
appears to be foreign concern domiciled in New YorI;:: 
in the United States of America. Their file has boen 
l ost . They have made no at tempt to advise their 
principals about the order for discovery or to comply 
with it or to take any other steps except to oppose the 
long delayed attempt of appellant to r evive a very st~le 
act i on which had earlier apparently come to an cnd ~fter 
the appearance before Knox - Mawer J . in 1968. 

Cromptons ' actions in remaining as solicitors 
on the record and a.ccepting service of proceedings 
reviving t he a ction without taki ng some steps to meet 
that situation i8 difficult to condone. Neverthel c.ss 
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the pr oceedings before Hammett C.J. and Knox-Mawcr J . 
r~ised issues which the lcnrneu judge rightly considered , 
t ogether with the inordinate delay and the general 

hist ory of the litigation , ns proper gr ounds for 
refusing appellant's application f or judgment by default . 

The remedy sought is one of d iscretion : Or der 24 

rule 16 . The priciples applicqblo to apl~als against 

the exorcise of a. d iscT'etion Lre wcll settled: Ev::--ns v. 
B"rtlam ['1 937] A.C. 473: Ch a rles Ossento & Co. v . 

Johnston ['1 94g7 A. C. 130 and Ward v. J ames [l 96Q] 1 'l . B . 

293 . The l earned j udge ha.s correctly applied the 1m" 

nnd has rropcrly weighed all r elevant factors . 
Appellant ' s counsel has misconceived the issue whic!1 

hns been raised as n result of the purport ed settlemont 
and proposed discontinuance of the case in 1968, both 
made in the presen ce of counsel for apPGllant . The 
case must be allowed to t ake its course against both 

respondents . 

The appeal is di s missed. Appellant will pay 

the c osts of first respondent but no order for costs 
is made in favuur of second r espondent 

(S GD. ) . • . ~: • • • ~~~~~ ••• ••• 

VICE PlUlSlDENT 
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