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The appellant was convicted in the High Court
of Solomon Islands on the 10th October 1979 on a charge
having murdered one Masayoshi Uekago on the 16th
July 1979 at Tulagi in the Central District. He now
appeals against conviction,

The facts were relatively straight forward.
Appellant had been employed by a Japanese fishing

company at Tulagi and had worked for some time in the
wer house. The deceased, who was a Japanese, was an
gineer at the Tulagi Base and was appellant's superior.
some stage appellant had been taken off his job in

the power house and transferred to what he thought was
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less favourable employment. He complained bitterly about
this on several occasions and to several people.

On the day in question, the 16th July he had
consumed a quantity of liquor. In the evening he went
to see the Manager with his complaint and was told that
he was too drunk and should return tomorrow. However
apvpellant was in a very belligerent mood and made his
way to' the house of Uekago whom he believed had been
responsible for his transfer. What happened then can
now only be spoken to by appellant. Certainly
Uekago died from a stab wound or wounds delivered
by the accu~ 1. The post mortem revealed > severe
penetrations of the chest or abdomen, whereas the
accused was only observed to have minor damage to the

. back of the left hand. There were three sources from
which the Cofrt endeavoured to reach a conclusion
as to what happe~ed. First there are some remarks
appellant made to other men to whom he spoke. Then
there are two caution statements which he made to
3gt. Titus Anilasi of the Tulagi Police on the 18th
and 20th July. And finally there is evidence he gave
at his trial.

lMore detailed material will be referred to later
in this judgment but in summary he said that he was upset
about his change of job; he had been told that Uekago
had been responsible; he regarded Uekago as a hard man
who dealt harshly with the employees. He was not
satisfied with what the Manager had promised him
on the evening so he went to Uekago's house "to put it
right". The place was in darkness so he went inside -
there is some suggestion he forced his way in. A man,
whom he soon realised was Uekago came out and he claimed
that he was hit on the left hand with some object, so
he drew a kni”: from the rear pocket of his trousers
and thrust it at Ueago. 'He agrees that he did this
3 times and he felt it sink into the man's body each
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time to the depth of the blade., He said at various
times, that he thought he wasg g€0ing to be struck again,
that he felt pain and that Uekago wags strong - but the
Sequence of events was not always consistently told,

At the trial no attempt was made to deny that
appellant killed the deceased, but a variety of defences
Was canvassed.

Te 3elr defence. It wag submitted that Uekago was
the first to uge Violence and the aprellant did
no more than was necessary to defend himgelf -
Judging the matter by the standards of g
reagonable person of his ethnic 8roup - he was g
Gilbertese - ang assessed by the circumstances
he found himgelf in - and this should have led
to acquittal,

24 Provoecation, That in all the circumstances he lost
the power of self control in 3 way which was
understandable in a4 reasonable person of his race,
in view of the history prior +o and including the
event of that evening - and this would Justify g
reduction from murder to manslaughter,

1 Alternatively to 2. that he could avail himgelf
0f the specigl defence provided by the 3Solomon
Islands Penal Qode in section 197(b) whereby
excessive force in self defence, although not
leading to an acquittal can Justify a reduction
to a verdict of manslaughter if the accused was
acting in terror which deprived him for the time
being of the power of self control,

- Before we examine the Submissions on behalf
Of counsel, ang the relevant evidence, it ig necessary
0 draw attention to certain most unusual matters contained
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in the record prepared for the appeal.

In the Jolomon Islands jurisdiction trial is
by judge alone, or by judge with assessors. In this case
the former procedure was followed. Accordingly the
judge was the arbiter of both law and fact and it is
necessary to examine his judgment to dqgermine the basis
upon which the wverdict was reached.

Unfortunately three separate documents appear
in the record and we regard the procedure followed and
the way in which this material has been presented to
this Court as irregular.

First there are "Notes for Summing Up". These
were obviously prepared towards the end of the hearing
but betTore counsel had addressed the Court, and
probably before the final witness was heard at 9.30 a.m.
on the last day of the trial - 10th October 1979. The
material is, as the heading suggests, notes taken by the
trial judge of matters of law and of fact which would
need to be dealt with when the time came for delivering
his judgmsnt, but it is clear that it was not prepared

- at one time, for the matters are not in logical time
| sequence = and some of the later material is obviously

last minute notes of some of the submissions by

- counsel., In our view this material had no place in the
appeal book and should not have been included - for there

is nothing to show that any part of it was delivered, or
that the judge acted ypon this interim material.

Secondly there is "Oral Judgment Recorded by
Judge's S3Secretary". This is the proper record of what
the judge said in reaching his verdict - and it contains,

as it should, his directions to himself inllaw, a resume
of the salient facts, and the conclusions from that law
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In its relevant portion Section 197 reads as
foliows :-

"197, Where a person by an intentional and
unlawful act causes the death of another
person the offence committed shall not be
of murder but only manslaughter if any

of the following matters of extenuation ars
proved on his behalf, namely -

(b) that he was justified in causing
some harm to the other person,
and that, in causing harm in excegs
of the harm which he was
justified in causing, he acted
from such terror of immediate
death or grievous harm as in fact
deprived him for the time being
of the power of self-control; s

It will be seen that this is a means whereby a
pharge of murder may be reduced to manslaughter, not as
#8 commonly the case, by absence of malice, or by a
inding of provocation, but by excess of force induced
5fterror. In this respect it is not dissimilar to the
p8ition which arises in Australian law - scee the cases
P McKay 1957 V.R. 560 and Home 1958 C.L.R. 448 and
pticles in the Criminal Law Review 1964/448, 1972/524

ad 1974/397.

. However this is a statutory provision and
% O'Regan's researches indicate it is peculiar to
3 3olomon Islands' Code.

If we put aside, as we must, a marginal note
he "Notes for Summing Up" then the record shows that
hough Mr. O'Regan referred to Section 197(b) in his
ing submissions there is no specific mention of the
¢ in the judgment and Mr. O'Regan submits that

8 is 2 failure on the part of the judge to direct



Te

) We do hot accept this. If the subsection is
examined it will be seen that it is = favourable dis=-
pensation available to an aescused person if he has been
in a seclf defence situation but has exceeded the bounds
of legitimate force, and has done so because terror

has deprived him of the power of self control - a.
gubjcective test it will be observed and hence a very
benevolent provision. However it is a2 condition that
the Court must first find that there was "justification
in causing some harm" and then that the accused has
fone beyond permissible limits "Becauge of terror'.

If the judgment is cxamined it will be scen
that the judge dealt with self defence most carefully.
He discussed the relevant principles and he reviewed
the facts, and came to the conclusion that this man
{}s the aggresgor throughout. There really was

dittle or no evidence on which any self defence situation
could be based and we take the judgment as saying that.
It is true that as one or the reasons for rejection

18 made to the fact that excessive force was used, but
read as a whole we take the judgment as negativing

any justification of self defence.

In any event if those circumstances existed

a consideration of the evidence as a whole indicates

4t would bc quite unrealistic to say there was anything
properly suggestive of "terror of immediate death or
gvous harm",

In cross-examination the appellant had agreed
He did not rum away, and said, in part, "My intention
*}B to attack". He used the phrase "it never came

%0 my mind to hide".

There was also substantial doubt. as to the ¢laim
he was struck firgt - he told a workmate that "when I
ms trying to stab the Japanceece he had a stick in his
and and he beat him (me) on the wrist". If anything
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it was sclf defence throughout by the deceased.

The most cogent evidence was in his first caution
gtatement when he said that he received a blow on his

entered the roon,

However the sequence may have been, therec is
absolutely no evidence that he was in such a high
tlegree of terror that is requisite for the application
©Of this subsection.

Jome questions arose concerning the onus of
proof - it will be noticed that 3Section 197 says in
it%g first part, quoted above,

1 "shall not be murder but only manslaughter

if any of the following matters of
extenuation are proved on his behalf."

\ Mr. Fatiaki on behalf of the Crown conceded,
:ﬁ?-in our vicw wvery properly conceded that this is not
i;gtatutory excoeption to the general rule laid down in
golmincton v, D.P.,P. 1935 A.C. 462 but is what is
WSually referred to as an "evidentiary onus".

That is to say that before there is a
pequirement upon a court to consider the possibility of
hiis provision being available there must be evidence,
jhether called by the defence, or emerging from the
pogecution case which can be pointed to as showing

18 existence of such a possibility - in which event

fie onus is on the Crown to show that the possibility

8 excluded.

Bven on that standard however therc is no
vidence of anything approaching the degree of
pprehension on bechalf of appellant which would
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call for this to be considercd.

B! Provocation was also raised at the trial.
Mr. O'Regan drew attention to a passage in the Notes

for SummingUp where a number of relevant factars are
get out in question form -~ c.g.

"Was the hit on the left hand near left finger
sufficient for yceasonable man to lose self
control? (In this case I am considering

action of Gilbertese)"

Furthor similar questions follow and then this passagc:-—

"Accordingly I find that you have not
discharged the onus on you that would

_ convincz me to reduce the charge to
manslaughter."”

When Mr. O'Regan's attention was drawn to the faeat
that this was only in notes made during ¥he hearing,
he conceded that this was so, but submitted that such
an apparently erroneous statement was perhaps in the
Judge's mind at sonme stage and may have had its
influences at decision making time. e do not know

of course whether in mzking the note the judge was
thinking in terme of evidential onus or was indced
revising the Woolmington test.

However we can only repeat the only material
bhat this Court can act on is that contained in the
transcript of the Oral Judgment delivered after the olosc
of the case and prior to the verdict. A careful study
0f that shows the provocation section, No.198 @n the
Qode is set out; the characteristics of appellant's race
are considered; the previous history; the encounter
between the two men; and the conclusion "I dare not
think that a blow on the hand, or the fact that he was
transferred would cause a reasonable Gilbertese man to
lose so much self control of himself that would in this
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particular case reduce the charge from murder to
NaNslaughitoreecescsssncnsssnsosssnsnsel £ind that the
prosecution in this case have proved their case to me
bayond all rcasonable doubts."

There is nothihg to suggest that the mementary
aberration (if it was one) which lead to the earlier
note has permeated through to reverse the onus of proof
in the judgment.

5, Mr. O'Regan also submitted that the judge took
t00 narrow a view of what factors should be taken into
account in assessing the possibility ©f provocation.

Principally he referred to a sentence used:-

" Was he sufficiently provoked on this particular
evening to reduce this charge to manslaughter?"

The submigsion is that Section 198 which deals
with provocation says that "everything done and said

as persons who harbour a grudge and later erupt.

Well we accept that Mr. Fatiaki's analysis of the
%udgment has shown that past history as well as immediate
events were taken into consideration, and this ground of

For these reasons the appeal is dismissed.

(sgd.) C.C. Marsack
JUDGE OF APPEAL

(sgd.) G.D. Speight
JUDGE 07 APPZAL

(sgds) B.C. Spring
JUDGE OF EPPEAL

SUVA,



