
IN THE :FIJI COURT Or;' :lP:'C:I.L 

Civil Juri3diction 

Civil .1.pucal No . 5 of 1980 

Bo'twoon : PARE\N:.ITD M'.H~,LJ 
( s70 Suh"doo lhll"ll'aj ) 

and 

B. C. Patel a nd V. Kalyan for :.ppullant 
H. l"l . Pat uI for Re spondent 

D~t c of Hoaring: 21 Juno 1980 
Date of Judgment : 30 June 1980 

JUDGM'lNT OF TH ] COURT 

Hars:?.ck, J . A. 

.\pi?o11ant 

Rcspond .. :mt 

This is an .'1p'pJal 'l.g~inst :'l. judgment of the 

1upr umc Court sit tine ::,!,t lautoka on the 16th November , 

1979 on th..:: g round thD.t th.) d'1.ma.gos al19.rdod to the 
~ppcl1ant in th9.t judgment "/orc unro:l.sonn.bly lo w, 
in that no qccount was t~ken of prob~ble loss of 

futuro cD.rnings . .hcti ons in the 3upxeID3 Court wcro 
brought by the appcllnnt , hia wife and his d~ught~r , 

claiming dnmet.gc s for injuries sust.'l incd in q motor 
collision on t he 22nd December, 1976 . The .... ctions 
worc brought ngainst the r espondent on thJ 12th 
Dec ember 1978 a llegine th"t the collision i n the 
cours e of "'hich thu i nj uries ,",erc su.ffered was 
broUGht about by tho n031ieonee of the r cspondont . 
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In the plaading th0 respondent admitted li~bility; 80 
the only qUJqtion to be dccidod by the IJ~rned tri~l 
Judge W:l,S the m.easure of d"lm'J.gcs . Hc ai'i'l.rd.:!d $5000 

to the appoll"nt , ~300 to the appellant ' s wife and 

~15()O to their daughtor . The pruscnt apP3"1.1 \of').S 

lodged only ~e:3.inGt the..' :lwClrd of $5000 to th,.: 'lppcll3.nt . 

Th;::; one gr ound of :lppc!">l W:.l~ th ..... t the tri'1.1 Judgo 
Jrrod in l ay, in not considorin~ th0 prob~blc loss 01 

:uturc a~rnin~ cqp~city of th~ 'lppcll~nt . 

In hi9 j udgm.Jnt th.:: l..::.;.rn..;d tl'i2.1 Jadgo 

dCBcrib.Js the inju=iJ3 to the. app..::ll.,nt in th03C ·.lord~: 

liRe sus t::t.inod a posterior disloc:l tion of th~ 
left hip ·tOgothOT ,;Fi th 1. fr:lctur.J of the 
acont.:\bulum 2nd Ischi"'~l Tub0rOsity involvin .. the 
articular surf',1.CO 01 th0 hip . 

The injury haa h.]~lcd ~nd th0 only ~bnormality 
d,-tcct'lblo at this St:l.g0 i~ 'l moderate 5% 
ro::::;triction of the .Jxt..)rlUl.l rot:ltion of th.:) 
hip . IIoTT-Jv0r the inoury MS b .. JC.n cocplicatcd 
by :'..n ']'1rl i .::::r injury to tho right ~nk10. This 
pl~ces ~n ~xtrn ~tr~in on the left hip , caUS0S 
fUrther restriction on the pl!lintiff's '1.ctivitio3, 
~nd i~ likJly in th~ futuro to incr0aso to the 
LJv".:l of '1 prob",bili cy thc likelihood th.:lt thJrc 
'fill be ~wly ons~t (possibly in "bout 10 you-s) 
of d.::gulll1r<J.ti v J j oint clli~ngvs in the hip 
r.)sulting in consi'icr:lble restriction and 
n;Jcessit'\til1;~ mo. j or surgery - i . ,] . to r.Jpl'1.cc 
the.: hip jOint." 

illter on in his judgment the lo'lrnod Judge outlines the 

f"!cts r.::olcV"'.nt to the :J.w:trd of dnmgcs "l.nd then givJS 

his judgmunt in the follmdng "!'rords: 

11 The pl~intiff is 3. tr"lnsport m'1n'1.g0r, \nd 
0.1 thou";h hi) !1.::l.8 tried -'co p0rsLl...'1dc th-.; court 
thqt h~ need::::; to ~r\vel round thu cotmtry in 
~uses nnd c'lrs, 1.nd to drive those v0hiclcs, I 
think he has r c.thor 0x"lgg-Jr::ltcd lUs novd . He 
has c..Jrt:linly not .'3uff0r....:d 3.ny fin'Ulci'1.1 los~ 
ir. hi~ job, in f ...... ct on tho contr'\ry his sal ""\ry 
h[I,s gone up ."lS he hC\.s ..... ssWll.Jd gr.J~\ter rosponsibi ­
li ti,Js so thore c'\n bu no ail'3rd for loss of 
future 0:.rnings . '1i"3 nctivitics will become 
ineronsingly rJstrictJd, but 90ma of this 
would bo du.: 501;..;1'. to his ankle injury . 



I n his C'lS,J I \vould 'lSSCSS g'Jnarl.l d:l.ma.~;:;'3 tor 
p'1.in "Uld Buff .Jring -;.nJ. loss of .'lffiCni ti09 ::md 
t"'.~~ing into '"\ccount futuru p'"!i n "\nd suf'f.1ri!1S 
".nj o..'\jor surgery .:tt ~5000 . " 

1 for appcl1~nt Stron31y contends th"\t the 1 .J3rnco 

.... rr .... d in m"",ki ng no ",uard for loss o? fnture 

Ho pl1.cOS much stress on the m..,;dic:;.l 

to the effect th'l.t vrith the pns3:"\ge of' 

it tlust be "lccupt"]d tb::~t th;.::rv ·,.,ould bQ 

roc'?l ch.:mges in th.J ho ... d of thv fi.!mur, '1.nd this 

mt lnatl0n would 1 0cd to d0volopm~nt of ost00-

of the hip .(hich vould then bocome p""l_infnl 

ill mo v>Jmcnts would b.:; r0strictcd . This ru..Jdic-:l 

,lO.) W""'.S ac cepted by the learned Judp.c , "'.8 is 

in t.'1o extr:l.ct f r om hIa judement first quot..::d 

.• t the time o f the ~ocid.Jnt a.pp..) ll'1nt l1'J.J 

.... ",-rs of A.go '-lith the r0sult th'.l.t, if the 

p .. :nts prcdictod by the Consultant 3urgoon t'lke 

:l.ppcllA.nt would still be under 50 Y0ars of ::.go 

W' uld h1.vt: his o3.rnin:; cnp'l.ci ty gre,,!,tly rcstrict-:-d . 

In our vi0\"{ the mc'lio8.1 cvid~nce f 'l.nd the 

d Judeo's finding , cst~blish '1. dcfinit,:o 

bili ty th'lt the c'"1rning cap,"l.city of the 

~l'lnt r:l"\y yTOIl b.i s.Jriously 2.ff0ct..Jd :lot ..... tine 

his q~O ~lono would not rendor him l~ss 

10n t in his work . .!l.ccordiw:;ly, ~li th rOop0ct, 

th".t the 1 earn:Jd tri.:ll Judse ,v:.s not fully 

in holding th'"'.t ther o could b e no mn.rd 

of futuro c~rnings . I t is true that the 

bility likvly to be s uffer od by the ~pp011~nt 
.... 11 be: nugr::L:mt0d to 0. rJinor d:Jgrcc by his 

unly sust'J.in0d .:l.nklo injury, '1.nd this ma.y h::,vJ 

cons idered in docidin~ thv quantum of da.~~gvs 

.w'lrdcd ; but c2Lnnot bJ h ..Jld to olimin:l.tu "i:;hOS0 

Q ~ltogothcr . Wo proposJ therofor0 to incr~~so 



th", dar.13.gc8 a.warded to compons ~tc for the prob'lblo loss 

of ~arni~ c~p~city in the y~~rs to cone • 

... ~s h"!.s b00n frcq ucntly h:old, tho ~3 .:3CS3C1ont 

~ d::ull!'>.ges in cn.s .:s of thi,q ch~~r.'lctc:r ig 3. v..Jry difficul t 

t~sk . ,~s is s:lid in H.:Lwidns ~.~ . NovT J1Jndip .t!nginooring 

~B . (c. ~,.)(1 966) 3 .~11 E . R . 220 "t p'.go 231, ".ilnt h:ls 

to be quantified is the Wlcert.:'l.inty of thJ f4tur.J . " Th.:: 

g-.:nJrel principle i'3 :\uthori t~ti vely s.Jt out in th0 

judgr:lOnt of Lord Roid in British Tr:.nsport Co"unission 

Y. Gourloy (H . L.)(1955) 3 ",11 .l. : . 79 6 'It )l"eO 808: 

"Tho B'onoral principl.:) on vThieh do.rnD..Gos :1.ro 
'lsscs3Gd is not in doubt . .~ 311CCCS3ful 
pI "'\intiff i '3 onti tIed to h". vc aw"\rdecl to him 'Juch 
'1 ,um "'\9 will , so f'1.r o.s possible, nl'1.kc good • 
to him the fin'lncial loss \o1hich h..] h ...... s suffero....:u, 
'1.nd. uill prob'\bly suffor, as '1 r H3ult of tho 
wrong done to him for ~1hich tho <l ef ,:md':1.nt i3 
r,Jsponsibl..:. ." 

liTho 10S8 \"lhioh he h'\8 suffered bet~'IJe n th.J d"'1t.J 
of th\) accident and the d:.t e of the trinl l:X!.y o<J 
c~rt[\,in, but hi3 prospcctiv.) 108 3 is not . Y0t 
d~n~gcs must be ~sSJ3Dcd qS a lump sum once 
~nd for nIl, not only in r~spcct of loss accr uod 
,befor e the tri:11 but also in r.Jsp~ct of 
~r08Pcctivc loss. 1uch d"'\m'lgcs c'\n only b0 

; an ostim':!.tc , oft,:m 3. very rough Gl'3tim-;.tv , 
, of' the pr03cnt value of.' his p .. 'ospcctivc loss . n 

~-LS ~-rc h "'.v .J sC!.id, th(.) IJJ.rn.Jd tri.:\.l J'udgc, in 

our rcspectful opini on, crre:d in holdine th'J.t thar .:: 

could b.] no u\o1ard for loss oj' fu-~ur'.J c1.rnings . 

~ ~kinr:; ::>.11 r.J10v:l.nt IT.:t.ttera into considor~tion VIe 

consid0r th'l.t the 'JUIIl of ::13000 could "lJll h:l V.J b.J •. m 

"..w3.rdcd to COV0r this flOp,--ct of the 3.ppell'lnt IS 

cb.im. Wc r J':I.lisc that i t is impoqsiblo to J:1. ..... ko :'.n 

rithrnct ically 'J.cc ur:lto aos,Jssmont aa to what 1113 loss 

undo....:r this h..:::t.din3 i'J likely to b0 . : ... 11 "0 can do i{l 

to m:.kJ '\n cstia ..... ta, bnSJd on the evidence bofora us , 

of the pr0sont vnlue of appoll:1nt ' s prosp .... ctiv0 1030 . 
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Accord in~-; ly, th0 np:f',J~l is 1.11owod 'lnd the 

'udgmc.:nt in favour of th'J appollnnt \!ill b-.: inCrO'lS0d 

:J.. r om $5000 to $8000 . l .. ppcll· ... nt vi II hnve th0 costs 

of '~hJ ~ppc'1.1, to b0 t.::l..'{od iJ.: not agro...:d upon . 

( sgd . ) c .c. ~hrG;,ck 
JUJG·: 02 "Pl!J: .• L 

( sgd . ) G. D. qpoight 

(S6d . ) B.e . Spring 
JUDGJ D,? ~PPI~ '.L 


