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IN THE FIJI COURT 07 APPBAL
Civil Juriszdiction
' Civil 4ipoeal No. 5 of 1980

‘Botweon: Appellant
and
MO3E33 SENTWATULA Respondcent

B.C. Patcl and V. Kalyan for Appcllant
H.M. Patcl for Respondent

' Date of Hearing: 24 Junc 1980
Date of Judgment: 30 Junc 1980

JUDGMENT OF THE COURT
Marsack, J.A.

This is an appasal agninst a judgment of the
Supreme Court sitting at Iautoka on the 16th November,
1979 on the ground that the damages awarded to the
fappellant in that judgment were unrcasonably low,
in that no account was taken of probablec loss of
future earnings. Actions in the Suprems Court were
brought by the appellant, his wife and his daughter,
claiming damages for injurics sustained in a motor
collision on th¢ 22nd December, 1976. The ~ctions
were brought against the respondent on the 12t¢h
December 1978 alleging that the collision in the
coursc of which the injurics were suffered was
’brought about by the negligcence of the respondent.
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In the plcading the respondent admitted liability; so
‘the only question to be deecidaed by the laarned trial
Judge was the measurc of damages. He awarded $5000

to the appellant, 3300 to the appellant's wife and
21500 to their daughter. The prescent appeal was

" lodgoed only againast the award of 35000 to th. appellant.
‘The one ground of appeal was that the trial Judge

@errcd in law in not congidering the probable loss of
future earninz capacity of thc appellant.

In his judgmont the lcarnced trial Judge
doscribeos the injuricas to the appcllent in these words:

"He sustained a posterior dislocation of the
left hip together with a fracturc of the
acentabulum and Ischial Tuberosity involvins the
articular surface of tuac hip.,

The injury has healed and the only abnormality
dotectable at this stage is a moderate 5%
restriction of the oxternal rotation of tho

hip. THowover the injury has boen complicated

by an earlicr injury to thc right ankle. This
placcs an zxtra strain on the left hip, causcs
further rdéstriction on the plaintiff's activitics,
and 1s likely in th. future to increase to the
lovel of a probability the likclihood that there
will be carly onasct (possibly in about 10 years)
of dogencerative joint changes in the hip
rasulting in considerable restriction and
nzcessitating major surgery - i.2. to replace
the hip joint."

Jator on in his judgment the loarncd Judge outlines the

facts rclevant to the award of damages and then gives
his judgment in the following words:

"The plaintiff is a transport manager, and
althouzh hoe has tricd to persuwade the court
that h: nceds to travel round the country in
duscs z2nd ears, and to drive these vehicles, I
think he has rather cxaggorated his ncode. He
has certainly not suffered any financial loss
in his job, in foct on the contrary his salary
has gone up as he has assumed greater responsibi-
litics so there can be no award for loss cof
future carnings. His activitics will bocome
increasingly rastricted, but some of this
would be du: solc¢ly to his ankle injury.
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§h.his casc I would assess general damages for
pain nd sufforing ~nd loss of amenitics and
$aking into account future prin and suffering
and major surgery at 35000,"
81 for appcllant strongly contonds that the loarned
wrred in making no award for loss of future
}¢ He places much stress on the medieal
0 to the cffect that with the passnge of
Bt must bc accepted that there would be
'5@31 changes in the head of the femur, and this
'J%ion would lced to decvelopmont of ostoeo-
§is of the hip which would then bocomec prinful
Imovements would bo restricted. This modicnl
60 wns accepted by the learncd Judge, =28 is
R the cxtract from his judgment first quotcd
At the time of the accidont appellant was
8 of age with the result that, if the
paents predicted by the Consultant 3urgoon take
appellant would still bec under 50 years of age
Bld hnve his carning capacity groatly restrictod.

In our vicw the mediecal cvidence, and the

g Judec's finding, catablish ~ definito

Blity that the carning capacity of the

my well bo seriougly 2ffocted at o tine
8 age alonc would not render him loss

font in his work. Accordingly, with respect,
ik that the learncd trial Judge was not fully

y sustaincd ankle injury, and this may have
8idercd in dociding the guantum of damages

arded; but cannot be held to eliminatce those
@raltogcther. We proposc therofore to increasc
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he danages awarded to compensate for the probable loss
if carning cnpacity in the years to conme,

&8 hns been frequently hcld, the 2ssessment

£ damages in cascs of this character is a very difficult
gk, As is said in Hawkins v. New Mendip Bnginecring
gd. (C.4.)(1966) 3 All B.R. 228 at p-ge 231, "what has
0 bc quantificd is the uncertainty of the futurc." The
genoral principle is authoritatively sct out in tho
judgnent of Lord Reid in British Transport Commission

s Gourley (H.L.)(1955) 3 ill 3.2. 796 at p=age 808:

"The general principlc on which damages are
assecssed is not in doubt. A successful

plaintiff is entitled to have awarded to him such
1 sun as will, so far as possible, make good s
to him the financial loss which he has suffercd,
and will probably suffcr, as a rasult of the
wrong done to him for which the defondant is
rogponsible,."

"The loss which hc has suffercd between tho date
of tho accident and the date of the trial may bo
certain, but his prospcctive loss is not. Yot
damagoes must be assessed as a lump sum onee
and for all, not only in rocspect of loss accrued
before the trial but also in rospcect of
$rospecetive loss. Such damages cean only be
;an cstimate, ofton 2 very rough estimnte,
* of the present valuc Of his pirospective loss.™

A8 we have said, the learned trial Judge, in
& rcspectiful opinion, crred in holding that there
gould be no award for loss of fuiturc carnings.
faking 211 relevant matters into consideration we
ponsider that the sum of 33000 could well have boen
ded to cover this aspeet of the appellant's
glain, We realisc that it is impossible to moke on
frithmetically accurate asscssmont as to what his loss
fidcr this hcading i3 likely to boe All wo can do is
6 mnk: an estimntc, baszd on the evidence before us,
pf the prescnt valuc of appellant's prospoctive loss.
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“
Accordingly, the appeal is allowed and the

:nt in favour of tho appcllant will bc incrceascd

35000 to $8000. Appell-nt will have the costs

the appeal, to be taxoed il not agrecd upon.

(sgdes) C.C. Marsack
JUDG 7 OF Pra.LL

(sgd.) G.D. Ipcight
JUDG: OF AIPBALL

(sgd.) B.C. Spring
JUDGH O0F \PPRAL




