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This is an appeal 'l.g:dnst convictions f'or 

r:l">.nsl~ughtJr of onc R'l.bino l'ltpetoni A.nd of grievous 

h~rm to one 'Tilli'J.m PosC!.ln., Clnd of the sentcncG.'3 of 

10 YC':l.rs ~md five years (concurront ) r CGpoctivcly 

imposed on the convictions . Thcr~ W'l. S also n 
. 

t! Uotice of Application for LCf\vC to Cross-!~ppc'll" 
lodged by the ~~cting-Dircctor pf Public Pros ecutions, 

111eging misdiroction of himself by the l cnrnGd 
trial Judge . This notic~ dO GS not specify what 

nction the Court of l~p:ge:J.l v/~"'3 being Q.skcd to t'l:~v. 
i'3 tt had boon hold by this Cow:-t in th0 imrnadi-J.tcly 

proceding case of P.)ter Grue v . RI' ."'PPo!J.l 19/80 th,,'l.t 
'1.n ""·Ppo!l.l by th:'J CrowI1 o.gainst ~n 3.cq ui tt'J.l could 

not bo untcrtained, aounsel HaS informed tlmt the 

S:lmC course would be f'o llo,.,,1Cd in the pr~s...::nt case . 

• 
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This ffilJ:1nt that only the app,,:J:tl \'10uld be considerou. . 

::.ppvll3.nt, Dick 3uin:1.kTT8.1:l. f ~1.zt.S origin .... J ly 

ch::.rg:~d vi th murder; but th..:o 18'l.~n:Jd Chief Justic(!, 

rfho sat ldithout ,'lssus<3ors, r0Q.ucGd the ch2rgo to 

m'1nsl '3.ughter on the ground th2. t thor-.: h:.d be .::n some 

provocation arisin,.g from tho hostile attitud·:o ':.'le th:) 
pcoplo 01" thu isl-md concerned ~nd -ch~ thr..la ts 
uttJrcd by them . 

'rh~ rel,JVl..nt fac GS llL"'lY bo shortly st,".t3d . On 

the d:lY in quostion appGllant H'ith thrc:} frL.~nd3wcnt 

ovor in th", c'"1.rly '1.ftornoon to Billy Vill[!,e:;; he 

91.Y6 th~y ~'iCnt tharo to by rice but the jhops 'w":)r0 

not open 'l.S it ''1as 'hturn'1Y :::md th~; corill11uni ty is 

'3:;vunth :)[l,Y '.:1. vontist . Ho \1~3 carryi ng n bush 

knife . 1~ftur s i x 0 I clock he U:'J.S nbL:- to buy the ric...; 

.... nd all four of them i'iOnt to the bc;:].ch; h) S'l.YS -"i th 

the intention of returning to their i.c;l'1nd. T~i'::: 

iJill:'lgors \iore anneyed Hi th th0 ap~()011nnt because 0-

girl Oney had reported c:.ppcll'.nt \8 say.Lng that he 

:T['S not :.lfr:.lid of 'l.nyon..) 211 t~"!..) vlll'lt; . .J . Rao Boe 

t1.Q 30vcnth D'lY :~dv,-,ntist d..J:'..con w0nt to ~uhL! bJ':lcn 

to mcdi"l.t...; , 'l.nd ha spoke to ':'..pp.Jll~L!1t a.nd his fl'L:md J , 

all the bc~ch . Tho :lppoll ..... nt C1.nd his friwnd:J 1.1',J 

1';)forrod to in tho judemont -,s lI Koio boysll . 

.\ row thon d0vclop3d, in thu coursu of ·,hich 

".ppell1.nt struck both Babino PQPotoni ~nd !filli'lffi 

Pos:!.l.:!. "'i th his kni f e; Hi th the resuJ. t that Pep'1tcni 

di::-d ~nd Pos,,13 r .] c0ivud griovous bodily injuri~3 . 

Th.) defence uns 3elf-defenc'::, ~nd in the 'l.ltl)rn":.tiyo 

S!'oss provoc~l.tion. The lengthy Notice of ~pPJ'11 If.'lf.:l 

b8.scd on 3. submission that "(;he verdict "1:83 unrc..[\.

'Jonable l,n·l could not be 8np"!)ortod h':!.ving: r:)3"..rd to 

the evidence, "nd '-'!.180 th'lt '(;he ':/ritton judgm' .. mt 



9 ... gned by thG lc ...... rnod tri"'.l Judge subsequently to "lis 

"o;,"'.!.l judgment " dc11vcr:od at the 01030 of the h0'1.ring , 

"].' "ind 3ubst".nti· ... l di f'f0ronc.JS from thlJ or""l judemcnt 

"\'1'1 m'.dc it dif"'icul t to :lac lrt'"\in the lc,\rno'1 Judg.) I os 

findin~;s both of f".ct -~l'1d 0'': l'l.,\{ . 

It i'3 this l::'.ttcr ~rou:..1d '1hioh in th.: 

opinion of this Conrt rcquiros the most .'3'Jrious 

conaidl3r:ttion . ...ccordine to the ".1)card th.) 

l..):t!'ncd Chief JU.Jtico prep3.rcd '.nd 3i,3necl -::. docwr.cnt, 

some fi ye fool ~C"'.p P"'.gcs in lcncth, ~lhic~l L3 hC'l.d , .. d. 

" Jum.;nne Up Notes I . Tmnrds the cnd c:f th0 11 3umTJil16 

Jp Not.::s ll 'l.pno':\rs the follo':lin[;: 

III accordingly find "lccus0d 
murder but 01 Y· .. n31:tughtcr . 
him guilty of Gri0 voua hurt 
you of both off-.;ncos . 1I 

Then l:lt.Jr -

guilty :lot of 
I '11so find 

:1.nd convict 

11 Accused : On the llnn31aughtcr ch'1.rgc I 
30ntoncc -:/ou to 10 Y '],"!!r:;! imprisonm::mt . 

On gricvoucl h3rm ch~~C~ I 3.JntanC;J you to 
5 YU'1rs! imprisonment, scntClncos to ')0 
concurrent . 

Th'3.nlt both counGJl for tllc:ir '!.ssi ,~v'J.nci;: . 11 

30~"; tim') subs3qur.::ntly he sien.Jd Q., document 

.:.. bJUcd IIJudgmcnt l! ..... nd nntcd .... tcd th ...... t to the J.l.te 

uoon uhich he rod convicted :md scnt·'Jnced the 

ppc.l1ant . 

It is very difficult to und:orst'1nd eX'1ctly 

~f1 ·t those 1\ lUIDl!ling Up Notes!! 'lrc int0ndod to b:J . 

h,JY opan up l1i th the follouin,''; l in03: 

If DIe¥' 1UIlf..!Cf ~L'~ you ~rc ch'1.rgcd i/ith -

1 • Mu.rdc r of Babino P.:;p::::t,mi 193 P.C. 

2 . Unl::.Hffttlly .:lid grievous ~1"trm 2 19 P • .:J. 
to filli.!lm Fos.:'!.1n. 

on thu 25th dny of ;,ugust this YoJ.r . " 

, 



This would ·'lPPc'lr to indic:1tu . ~ ~B did , in f1.ct t the 

0xtr~cts quoted ~bov~ from n0~r th3 cnd of the notes -

th".t '.(h'1t h..; was s".yil1.f, rT''''.9 intonded as '\ jud,?;m,.mt; 

'ut further cxtr:lcts t .md to sho ... , t~t they ""ere 

r-.!3.11y not:...:s upon uhich ~'. judSr10nt ~.rould b." b'1scd . 

10 qUot0 some of th0SG .)xtr~cts: 

f)' 

It (Both Coun~iJl apol tout 1').\[ on s.Jlf- i0i .:mc:: ) 11 

"Listened c'1.r~fully to 'i-:h".t Mr. O' '!t3g ..... n 
lOO said; r !btcd .:1.11 th c vid ,)nC0 . 
I picturl! th(.) seen.:! very w.;l1 - offi.'1.11 
villl.go . " 

tlThurc shoulu h,..; SOIn\..! 1.,,\/ to p:"C'\Tont 
the carrying of thQ~o d'J.ngerous ~n9h 
kni vas in curtain ,n' O'~3 suer.. '\81 villl.t~O 
or \'Then visitinG pl_'.cos . 11 

,II n.CC3pt doctor I s cvid0nc~ . fL is 
18 yc?rs . (Hc 100};:5 to be more 
thom 18 . ) " 

His 11.tor II judemont !l , tLough, 'l.S ,,, :.:.: h~_vo 

::L~id, ':\utedJ.tJd t o the l 'ls t d 'y of th,) h .J.'lrin,:: , set 

out his f indinS8 in th .... p8.st tJnac . For cm'lmpl-J: 

" r r Ojcctod tho d:Jfcnec of s.Jlf- d oi1nca I'!.S 
t h e only 'Iraapons th0 vill'-\gcrs h 1d wore on 
stick, onc coconut br ..... nch :md '"'. light C'1.no,'] . 

I fOULld him guilty o:v 111"'l,n"31'"!ughtvl" 1.n d 
conTTictcd him of such . ·1 

:rhcse t t-IO sentences gi Vu ri '30 to the inf0roncc t l}"I.t 

+he l C:lrncd tri:l.l Judg.J u8 0d his " 'Jumming Up Uote<1 " , 

or p ..... rt 01 them at l c"!.st, '1.5 the b').sis of "\n or"!.l 

j 'jG.n0nt '.ieltvcr0d in Court . 

Hr . 0 1 Rcg"m "ho \'03 counsel '1.t t h ::o trial, 

informod thi s Court t h :l.t h,) too!'.: l ongh;.nd notos of the 

ld,sr::!cnt 3.8 i t tr?~s doli ver.::d i n Court 'l.nd it differed 

in snbst.'lnti:l.l r ''':-o p .Jc ts from t h o.1sC Notes t' ~fcrrcd to 
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It is most unS'1.ti1i1.ctory not to h,\vc; '\ 

T,rop-Jr r.;cord of the Judge I S di:rcctions to hir.ls.)lf 

in 13.'il -:nd ?indine3 oZ fnc~..; . In th~ '1bSCnC0 of 8uch 

record +'~i3 ~ourt i3 tll'1blo to us~~ss the ~crit 
o some of thJ m"ttcrs r~i'3cd on ~.pp n1. Th,:.: -!l,"""1.in 

ground '1.dV1.ncC!u \l'J.j th-~t the Ju.de;.] erred on -ch-.: 

"'h)3~.;:ion of :1..:1f d0follC0 . It "\ppc'lrs from th.J nUot~s" 

r'nd'""'.lso froiil thJ post hoc JuuBII!c.:nt th·~.t th0 Jude:;c 

h lId that the :lppull::mt cO'J..ld h~!.vc: rWl <lll'!y; "\Thcr .. r.s 

the cviduncc from four wi i:;n...:sscs - including 8-

pros..::cution Ni tnes!) - is '~O~h0 contr ..... ry • 

./e must .1xpre:ss strollC disa.pproV9.1 of the 
proc,Jdurc ~,tloptod in this C"',,gJ by th-:: lC:lrnod tri~l 

t,T'J·_gc, "lhioh h'lo rcndcr0d it impossi bIc for this Court 

o l'.sccrtain cx~ctly wh~t If..;rc t!w Judgo ' s findineq of' 

.I..'lct and wh"'tt wns dclivcr;)d ,"".s his judgQ.:mt in the 

c'J.se, ...... judc;mont ',lhich ml.lst nocess'1.rily pr...;ced..: th'J 

r~sDing of sentence . 

In 'lny iJv~nt it is clc'l~ th~ t thJ Judge 

nc.33.3d sontence without giving th0 ::tpJ1cllnn t ':l,ny 

p ortuni ty oi nutting i'or'inrcl '"'. pIca in mi tig::\tion . 

Thiq '-ms 'l. subat['nti'11 d]p_'.rture from norra.'11 

prlctic,:; of" tho Cour ts "lnd in our opinion "' ..... ,8 ":. 

1 Pinitv injustice to th0 accused . Th0 ch"'tnc0s 

"h"t any such pL':::l ",oul~l h'"tve reBul ted in th-1 

lightening of the sentence LY'l.Y b.J sool1; bue th~t 

l: . .nnot dJP::ri vc '1.n ':'.ccusol p...:r ;on of his ric;ht to 

Dut fOrl''1rd such '1 plc'). . 

For th~ rc~sons sot~orth '1.bove ~nd ~lso 

for the reason tha,t .'J.ppcllc.nt F':'.S gi von no 

o portwli ty to make 'J. pIe"?:. j n r:li tig:ltion b . ..lforv 
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s .. nt·,mco \/0.8 p".sscd, "13 must , ..... llow th,] c.pponl '1.00 

'1u .... sh both convictions. :~s, hou0vcr, thvru 13 

"r .pI) QvidJncJ ullon which tho .:'.ppcll·"mt could 

~"',V be in convictud of' th-..J off011CJS ch'1.rgcd in 

he courS,J o.f J. p!'oporly conductud tri3.1, th;.)n it 

is "ight th3t this Court should. ordJr o'l n0\o! tri:'.l • 

.. ccordin"-;l y onr judamunt is tJ1'lt th) "lP-pc:ll is 

:llo\1od, the convictions C'tnd s:mt.Jncc-J qU:'I.3hod, 

! i '\ n 0 '1'1 tri'11 ordered . 

(sgd . ) C.C. lhrs,>ck 

JUT>G ~ O? \PPio:AL 

(sgd .) G.D. 3pci ght 

JUDG " ~ 0:;' ' .. PPE 'lL 

(sgd . ) B.C. ~pring 

JUJG3 OF !lPFa ~L 


