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This is an appe~l against a judgment of tho 
Supreme Court sitting on appeal from the 

rl:tgi8tro.tcs I Court, and accordingly is coniin"Jd 

to questions of law undc.: r section 22(1) of the 
Court of' .\ppcal Ordinance. 

Appellant was convicted in the ~hgistrates l 

Court under .'3..Jetion 3 of the Trespass of ~~nimals 
Ordinance, Cap . 143 , of' failin.:: to confine ~ninnls 
by a fcncv, an:1 ~'las fined ~20, in dvfault ono 

month ls imprisonmant . He appco..10d against his 

conviction to the Jupromc Court, and in ..;i. '\'Trittcn 

judsm..:-nt ds.t0d the 7th December, 1979 th0 appc3.l 

wa'J dismissed . : .. gainst that judgment he has 
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apPJal~d to this Court . 

The cS3unti::d Zacts ar,J not in dispUt0 . 

The herd of fift-1 .Jn catt10 concerned in the clnrgc 

ar...: th .... property of Cl comp3.ny in th...: United St a tes 
of :.mcric3., but arE:' bJing c?red for by the 3.ppcllant 

on a section of land e.djo i ning his m-m farm . Thv 

lcarnad Judg:] found "'that thu ~rr'3.ngcIil,:mt with the 

'lmoric:;tn comp~ny "':lS that 

" th.:: appc:llant looks 8.ftcr the c'3.ttlo, 
k.:o:;ps the fences in good r)p8.ir , employs 
a s.:;rV8.nt to attend -to th;) :1nim3.1s an1, 
\'rh.1n th..::y 3.1'0 rJ.:ldy sell them O~1. bch"llf 
of the comp3ny . Hc accounts to tho 
company for the proc.JJQs 01 sale and 
claims cxp0uditur.J incurrod in looking 
af:tcr th'] cattl.:: . lI 

On the 6th Jamnry. 1979 the fiftc~n ca.ttle 1{ ere 

found to have strayed from th.::!ir Dun fi-.;ld into 

the b(;;.:ln plc.ntntion of a Fiji:J.ll farm.)r, ~ncl were 

C3.u3inS damaBc to the crop of bcn.n] . It \'1').8 

accordingly cIGar tl:rrt th0 aniIIDlg h.:ld not bOJn 

kept confined "within corral, fold, pen , st8.ble 

Or building " as required und-Jr :J:Jction 3(1) of the 

Trcsp~ss of _.nimals Ordin3.nc0 . 

Und-~r that Ordin:1.nc,J th~ p-.;rson r ,!sponsi bIc 

for f'1iling to keep th...: anirna.ls pro:Y~rly confin-:;d 

is the rtovmor" . 'rho only point requiring d0te;r

min:.tion in th':J pros .::nt appoc.l is vThcth ..... r the 

'J.ppcllant, in the circumst::l.llc<Js of the C'l.S0 out 

linJd abovc, could corr.Jctly b...; doscribod as thc 

own.:)r of tho cattle concerned . 

Th.:) lcarn.Jd Nagistratc h~ld th'1.t 3,3 the 

aPIJcllant 1'l::l.S the agent of tho :lffiorican company 

horo in Fiji '1nd I'ns authorised to look n.fter the 

I~ 
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cattle 3.nd solI th.)m i~ duo coursc, he could properly 
he held to bo tho own'.Jr ~d thin th03 m03.ning of the 

Ordin:mc~ 6 The lC2rnod JuprcJmo Court Judg.:; quoted 

the r.)lovant logisl'1tion in ~nbland .1.nd some cases 

docided on that lL.'&isl,~tion . Hdthcn procL'odod. to say: 

li lt "TOuld, in my vL:nT, be ri..]foutini; the 
\'rhole purpose of thrl.t Ordin~nc:::: if a p.:;rson 
vTho h.:ts compl.:.:to de fqcto control of 
cattle :"!.nd 't1ho '3xcrcisC'3 :tll the rights 
of ol'mcrshi p, inclu.~lin2 thn. t of 5-.::1.], ov,,:;r 
thom c::m c;SC'1.P0 th<J cons.]qu,:mc<~s of his 
n.::gligcncc by 'lsscrting thrtt h0 is not tho 
absolute 10.'331 OW!l~r of thorn . Th8 failur-..: 
to dcfinG tl O\mcr l1 c3.nnot bo tr0'1tod as 
rc]strictin,n' the m3.'lnin'; of th,'lt ...:xpr.Jssion 
to that 0xt;.:nd . 11 -

The l5nglish d ... cisions arc however not .3trictly 

in point . Tha ~1nim.als ~'~ct 1971 in ]ngl:l.lld cn::JJ::ts th2t 

"li vestock bolongs to the person in .... hOS8 posscssion 

it is . It Th:J G0r::l1ll0n la", prior to 1971, '1.S stat-.;d in 

1 Halsbuxy!s 3rd ~d . p~r~ . 1 270, w~s th:l.t for the 

purposo of actions for trcspns:] all Oim,]r includcD 

a person having possession or cont-rol ~ 2"Znott v . London 

County Council 1G 34 1 K.D. 126 at 1<1-1, pa:t' Lord ;fright. 

That, howevcr, '1-."3.9 2. civil ~~ction brou'£ht b,:,r person 

bi ttcm by 'J. dog ,'Thich Wl.S not t~1.C prop<1rty of the 

dcfcnd:J.nt 'Jouncil or its servGnts . It is morc r _lcv:>.nt 

in thiJ p r cs.:;nt cont.Jxt to eX'1.minc "Fi,ii Ordin::tnc,Js , 

p"',rticul:trly tho'30 of n penal ch::.r:).cter . In the ')0&3 

Ordin3nce, C0.p . 145 , '\'Thich ue-s in force when the 

Trespass of '.nim. ..... ls Ordinance Wl~_'l passes , there is 

all express provision tkt t H owner of' '"1 dog" mC,'U1S 

the keeper of the dog, and includQ.'3 t!lC occupi-Jr of 

any building uhcrc 'lny dog is ordil1.-'"1.rily kept, lnd 

!lny person \'1ho ~;-!.'ly hJ.rtour '1. do,:: . If it hl.d bC:Jll 

intended th'1.t the term Hovme r" Hi th rcg3.rd to cat ~lc 

should b0 interprot<J.J. in the sarn .... sens(), then it is 

h",rd to tU1dE.:rst.'lnd why th,J ':'rcspt:"~ss of mim1.1s 

Ordinance should contain no such d,Jfini tion . That 
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being so, it; vTould 3.ppc,:u' that tho word 11 own0r ll should 

L'l thts Ordin'1.nco b,:: linitJd to th-.! strict do.finition 

of th:.: tJrm . 

In the Oxford I~n--.:lish Dictiofl'1ry Ho~ .:rtl i3 

dofin . ..:d 8.8 'ono who ot-ms or holds som;Jthin~; onc 101110 

h:ts thJ ri0'htful claim or title to 3. thi:1C.;1 It i~ 

n b.ttl..) diffic1ll t to l..t:1dcrst "1..nj cxn...:::tly ~lh2t is !PQnr.t 

by th-..' word "holds" in that dofinition , "md \-[heth0r 

it ---:.pplius to pUl'.::on'll '1.8 \loll .J.S rC:ll p:;,"'vpo:rty . If 

the second h'11f of th.:lt d'J:L"ini tlon is applied h",rc., 

it vlOuld rule out ·~h.j 3.ppcll~nt 3.8 the OllnCr of th" 

c:!.ttlo conc']rnJd, 'J.S h.] c~L·t:::i!lly did not h:tvJ :t 

rir;htf'ul clo.im or ti tIc to thJ C:lt t Ic . In nnny 
~lish ':jt.:ltutcs lIOt'lnor " i8 d-Jfinrjd '\1 it i'3 to 1)0 

intorprctcd for the pur'10S0 of the p:trticul::.r 

statute, 2nd thvsC d.:£initio:'lS V3.ry considor'lbl;,-. 

}hr..:rc it is not d.)fin.:d in the r ol')v3.nt Act the 
Bri tish courts ll:\V:; given 3. n1..mb...:or of dufini tion,s, 

h3.ving rOC3.rd no doubt to thu e;..:-nor::t l provisions 

01 the .ct in qu.:;stion. In Gory '1!ld 'lon v. DorJ:1'1.n 

Long & Cornrtpny 155 LT 53, for ~x:1.Lll'lL;, it -r.'l.S h...:old 

t'~'.t !Ioy-moI' H in the TII0rclnnt 3hipnin '.et 1894 doos 

not includ...: ~ porson '\Jho h:1s COJ!lplvtc control "lnd 

Dosscssion of '1 ship 'I,i i.:h no proccrty .;oithcr 'It L .. \,[ 
0:- in ,1Q ui ty thcr-oi~~. 

CCliPsC'l fa .... ~h;.) tppcdl--',nt ci t.Jd -;, nurJ.bor of' 

:l.ustr"lli"1.n decisions, but wO do not find th",rn strj.ctly 

roll,nr:mt "1.8 they concern o:2fonc.]s W1cl..)r st'1.tut]S in 

which the term " ovm:-rlt is d,--'~,~incd. For :.-xample: 

soction 391 of the ,Jrimin'J.l Codo in 'luo3nsl".md 

provid.::s t~n t ,'ri-th r02::!rd. to ~uh0 offence of th...::ft, 

th0 t-Jrm I1OV1:lOrl! includ08 the ol'mer or 3.ny ~lc;rson 

h~ving poss\J3sion or control of the thing in quostion; 

291(2)(e) ef tho th..:: '3,-:U110 wordin.-:,; 

Fiji Pon'.l f1odJ, 
Cll)p"':''lrs 

Cap.11. 

in sQction 

This d,1fini tion N'oulJ ':tppoar 
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to indicate that in the ordin~ry scnse of the word 
n owner!! ,,,ouId not includlJ '). mere possessor . 

Host of the 'J.uthoritios cited concerned 
ovm0rship of ll.nd o.nd othJr i"O:""'lllS of 1'031 propG'rty. 

Th...:;sc, hO\vcvor, arc irrclcv:mt to tho q u.Jstiol1 of 
otrnorship of p.)rsonal property . : .. s is s'1id in 

29 Halsbury 3rd M . paGe 372: 

11 Th;: .. ownership of goods diff.:-rs from th-.: 
oHl1Jrship of 1.1nd in that the common l:J.u 
did not trG'lt l~nd 'lS the 8ubj,}ct of absolute 
o"ifficrship but only of t")l1uro ." 

Further, in para~raph 737 the principlo is set out 
in these Hords: 

lI .tn O'i'rncr i'J primn [3.ci~ anti tl]d to 
possession, or to recover possc3sion, of his 
goods ,'l_<;ainst 3.11 the world •••• Ho IDqy hOH.)vcr 
voluntarily or involunta.rily p:t.rt 'vi th 
possession 0. ::: . by -chQ plodc;in~, londin;:;, 
hiring outf bailment, theft or loss of his 
goods, in ':tny of 1'lhich cases he i'3 l.::dt 
lvi th thQ right of O'I'ffiurship Hi thout 
POs'3']3sion, 'lccomp:lniJd or unaccomp'1niud J 

f).G the C3,.S" ma.y b...:, ·~.'i th th.] right to 
poss..]ss . " 

This st<:!.tGIDcnt of th0 lalT is, in our vi::':\,T, strictly 

pc!'tincnt to th:o f,'lcts of '~h0 pras0nt case . The 

0'I'1n0rship o:C th.J cattlG "'2.3 dofini tcly v.:::stvd in thJ 
:~moric'ln comp.J.lly . Tho appellant could perhaps be 
proporly r:)G~rdJd :lS Do b:lil\Jo . Undeubt0dly the 

l~m(Jrici.ln comp:my could in the 'lb'JlJnco of sp.Jcial 
tvrms in th0 arrang...:omcnt bctvlOen the p:].rties, which 

h:!'v(J not been proved - hnve gi v e:n inst ructions to the.! 

'1ppall.:'.nt to hand over th0 cattle to some other 

person or ov:::n to ship thorn to t h e comp'3.ny in ~ .merica . 

,~s it h'ld pow0r to d...:al t-ri 1:h the ca ttlv in 3.ny 01' 

th0sa ways it is cl ~3.r that the rights of Olmership 
r~mqinod vJsted in the comp~ny . 

Huch stress in the arGument before us Has lA.id 

on thu contention th:lt tho rosponsibili ty for }ccepin:,; 
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thQ c'3.ttlo in ord....:r? ,-l11U .:msurin.s tho.t th,.;oy did not 

tr.Jsp'1.ss outside the bound~ric'3 of th,:;oir oun fL~ld, 
J..-::.y on th;'] p··)yson in Ch2.1'_~0 uf tho,;I, \'lit~l the duty 

of lookin t 2ft~r them. 'Phis iD '": thorol'ghly 

r ...:::t.3ol1?b10 r-.r::;lli-n ... mt . It is P91'factly cLJar th~t the 

comp':.uy in th;.: United 3t'1tos coul1. no n0thint?; to 

l':Q~r thQ c"'.ttlc Hithin the limit..),;; of thJir O\ill p,:rnzing 

"round. Th,) only p0rson ''I"ho h",d the pOT-rcr to '10 

3 )-("~.nt or ;).5·cnt 'l.ppointod by the D.ppull'1.nt . But 

th:-.t does not of i tsc.:lf d0t...:rminc the li'l.bility 

0';: thJ apnoll 'J.nt to conviction und<)r tho Ordinanc0 . 

The Trospns3 of .niL'L~ls Ordin'J.nc(J is a purnl 

statuto . It must b-.: st:cictly int ,JZ'protod in 

3.ccordanco iIi th i ts O~1l1 torrr.B . The Ordin:lnC0 ,;xprcs'Jly 

lCl.Ys the burd ,en on tlh; OvTncr . If it lL:ld boon int,-,nd~d 
to includ,) in th,J term "m'mor H thu poJrson 1nvints: 

chflrgc of the eatt10 for the tim-.; b(..inS, thou it 

would h'1'{o beon 0Q.Sy to insort ":" d...:fini tion in much 

thi.J G.lm.:; U'3.y '7,S \Tas don..) in ;JJctidn 2 of th.: Dogs 

Ordin'111c0 . It is quit'J t rue thnt unl,:,:s3 tho T~lOrd 

t ' oNn~)r u in the Trespass of ;.l.niiIols OrdinJ.:1CQ is 

'.lidoncd to include: the poJrson in control o£ th", 

cattle then m-:tny offonc ... :")s undl.J':c th'lt Ordin'"!.l1ce must 

n.:coss').rily Co unpuniGhcd . ,Te ~.Cre,J th'lt in intor

prctine ~n'tet of P8.rli~M8nt; du,-, r ... c;3.rd Jhould b0 }11.d 

to the' c:,:murD.l purpose oY th~ .'let concerned " But 

the Court T:lUSt bo e ,"'~r.:.:ful ~lOt to '3ive such"!. d"::ci3ion 

:ts "\Tould oV..:rst0p rLr,:; intorpr _ t,-:'.tion 1.nd in c:f.f:Jct 

:ll:lOunt to j udici '11 lc:~iBl,:->. tiQn . 

In tho pros(;nt eQ.'3C th(;~pp0111nt W1S 

wldoubtodly in d ofault in his l:1.iluro to kCJp the 

c'lttli.J un·l.Jr pY'oper control . But h') ccmnot be 

con~Tict:)d of "tn ofL.mcc un} . ...:'r th..:: Ordinance un10s3 

th<.J d0fini tion 01.' th,] offence in t~1a Ordinanc0 is 
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Hido .:mou~h to inclurl,j th.) circWTIstl.!lCGS 0/ th...; present 

00.80 . ,,8 h'lS b.JJn point~d Qut, thJr~ \'lOuld hl-v:: been 

no difficulty in thu fir3t inJt.\nc . .: in ;loin,r~ Hhnt \{'lS 

don..;- in th.:: ')ogs OrdiIk'1.ncc. But that Vffi.S not don,]; 

,1.11'"1 '..·9 u') SO,] it th-J l.p"cll.lnt ca nnot corr.;octly bo 

d ,scrib ..... d .'1'3 :In O'I:fl0r in torP1j o:f s::ction 3 of th0 

Ordin~ncc . 

For th..::::'>;) rC::lGons, thou,gh 'J.S "[" have S"l.ii. the; 

cond uat of the '1.pP'Jll::lnt "",1.3 n0iini tc:ly bl'1mo\'lorthy, 

1JC must hold th-:.t his Q.ctions do not brin~ him Hi thin 

the 8trict seapo of the p0n::J.l 30ction in th..) Trespass 

of .niffiQls OrdinlncC' . _ ~ ccordingly thl..) 'lpp~'11 must 

b,J ~llow,)d 2nd the conviction qUJ.-3h;]d . If th.] fin.::: 

h:--~s .J.lro'.ldy been paid th.:on th.:..: ',mount s hould b.:. 

rvi'Wldcd to the OlPP011!lnt . 

(sed . ) T. Gould 
VI r; -;;-p~ '5 n n ~U'.r 

( sgd 0 ) a 0 'J. ;1.?~rs'l.ck 

J0)G.::O~ l.P~~:;~L 

(sGd o ) GoD.3pcight 

JUDG 1 0 l~ : .. PPJ 'cJJ 


