
IN TH3 FIJI COURT Of ~PP~L 

.ppellate Jurisdiction 

Crimino.l :'PEeal No . 42 of 1979 

T1lOHA J K\BO.\ 

v . 
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JU'"lGMENT 

Speight J.;" . 

.\ppellant 

Respondent 

Appellant pleaded guilty in the High Court 

of Solomon Islands to a total of five charGes and 

was sentenced by the Hon . I11'. Justice Cooke in 
respect of these . Details are: 

1 • 

2 . 

3. 

5 . 

Burglary of t he d;/elling 
house of Mrs . Jarvis \d th 
intent to rape 

Assault causing actual 
bodily h:?l.rm on j'ilrs Jarvis . 

Burglary of the d1<elling 
house of Mr . & Mrs Henshall 
with intent to rape 

Ilupe of .Jharon Henshall 

Larceny froI!! the duelling 
house of fir & I·lrs Hellshall 

5 years I 

impriaoru:J.ent 

5 years ' 
imprisonment 

5 years' 
imprisonment 

10 year'3' 
imprisonment 

6 month3' 
imprisonment 



2 . 

All offences were committed on 211d/3r d July 19'79 . 
All sentences were concurr ent . I'ourteen other offences 

commi tted in the months of :\.,ril-July 1979 uere t3.ken 

into account; five of burglf".ry, six of l'J.rceny 3.nd 

three of receivinr. 

He h~s three previous convictions - one of 
burgl'lry , one rogue and V3.{p.bond and one of attempted 

rape . For this 13.st he had been sentenced to one 
year imprisonment on 12th July 1978 . 

He 3.ppeals to this Court ag<:!.inst "r.lY sentence" 
of ten years . On i to face thL:! ,muld rel:1.tc only to 

charge Uo . 4 above, but in his notice the aF)l1ellant 

refers to IIthree sep.:lr9.te counts on Burglary, R~pe 
.:md _·. 8s.'l.ult n so his J.ppeal should really be under

stood as bein~ ag~lnst ~ll the maJor penalties . 

The facta C3.n be sWIllIl:lriaed briefly . On the 

nic~ht in question he fo r ced 0.11 entry into the dlTelliIl[t 

of r.Irs , J:lrvis - premise'3 'iihich he h:l.d previously 

unl3.Hfully entered a fcrtni~ht before . The ll.dy 

lives alone . His purpose was to look for a 

~urope'ln ID-dy to have sexual intersourse . 'Jhen 

Mrs. J~rvis return~d home she entered her bedroom 

'lnd found him lying in w'l.it . He hnd Cl. knife in hls 

hc~nd . 3he fourtht with him, uas':'.ble to pick up a 

golf club to help herself and she nlso c~lled her 

dog to 9.tt'l.ck appellnnt . 9uring the struggle she ·..,as 
er:lsped around the throat .'lnd che :llso suffered cuts 

to the wrist . ' .. ppcll'1.nt de'Jisted '\nd ran off . L:ter 

the s:\me evenin.;; he broke into the hous~ of 

11r . &: !·!rs. Hensh.'lll. He ~·,ent to the bedroom of 

their daughter U3ed thirteen - she W3.3 -::I.sleep 

in bed . He removed her c l othin.:;: , l:lY on top ot 
her 3.nd lL"\d intercourse \.,i th her Hhile she slept. 



:t)urintS thin she \lake nnd commenced to strug ~le ,~nd 

c!lll out but he silenced. her cries . He then mde 
off tnl .. ing SOIlla i tmes of prop3rty from the house 
lIi th him . He reD13.in~d lurldng in t!12 viclni ty 

and U'"l.S Inter :J.pprehended by the police Hho had 
beon c ':l.lled . 

In sentencin,; the lc~rned Chief Justice out
linod the more serious :1.Spect3 of the c:lse, including 

the f:1.ct th:lt the r e had been comI'lete intercourse 
ui tl1 ~lihe girl HensMll . He g:-.vc eredi t for the f·?ct 

th::t.t the accused h'ld been frank ':'..nd straishtforu'1.rd 
uith the police uhen npprehended , ~nd h'J.d <'>l. ved the 
girl's emb3.rrnSsmeilt by ple~(~ing guilty . lIe 

described the offences '1,5 th~ most determined Clnd 

callou.s he hg,d encount ered in his experienc0 a.nd 

he s~id t~~t he could not ov~rlook the criminal 
history of three previous convictions . 

In submissions to this Cou.rt Nr . Vul ...... on 
he~lf of ~ppcllant h~s ~gnin put forward ~ m~tter 

advanced by ~tr . D'Rogan a t ori3in~1 s8ntencinG viz . 
that ten ye~rs is far in excess of nny oth~r sent~nce 

for r npe imposed in t he Solomon Isla nd9 in r ecent 
hi story . In the last fifteen c:J.scs cle~lt with it :is 

app::o.rently the c:,.se that t he 1Jl"1.ximum sentence for 
this offenc3 h1.S been four ycars, the least h"\s been 
six months (wi th OIl;) only bound over) ::md the 

'.lVerLgo h'1. ~-i been tHO YC'l.rs . .H0i-1 sen"tcncin.::; is not 
'.1 nnthem~tiC'1.l exercise -,nd not 'l. r:r0o'1.t deql of 

c.ssistllnce o ...... n b-? go?~incd by rJfcrring to other CQ.SC3 

unl .::)ss thc f3.ots are .').lso knoHn, but it is somGwh'lt 

disturbin:; to find that th;J Benteno oJ under '1.pne<ll 
exceeds the previous '1 v3rngc by £i vcfold nnd i 0] 

two .3.nd 3. half times grc3.tor thnn the hi~hest 
proviouG sentence. It 1iOuld h~vc been very helpful 

( 

y 
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in considerin~ thi~ ~ppar8ntly disp~r3te sentence h~d 

1,(:) beDn ~blc to ~ssess its :.ppropri'":.tt::lness "g'''dnst 

th.:: f':'..cts of th.Jstl oth .... !'t' C'1.S.:!S . It is true th:\t 

th:J!"J is '1n onus on "1ppellJ.nt3 to put relcV'l .. nt 

ffi'l ttcrs before tlw Court, but he r e the ffi.'1. ttcr '<11.8 

clearly put in is'3uO in submissions In...r.de at the 

t:Lm.J of sentence -:nd th3 Chi.3f Jus tice pointed out 

th3t the dct'1.ilB of those fifteen oth~r cases VJrc 
not .:~.'-v3.i l '1ble to him . ~·.ddition'J.lly it is to b.J 

noticed th~t the 'J.ppc~l is filud by ~rr . Ol~~c~n 

whose position a'3 ~ 301ioi tor :J.ssistin~; the 

Social .. !elf:trc Sorvice mnst gi VQ him limi tea. 

rcsourcdS Wherer:18 the office of the Dircc~or of 
Public Prosecutions would h::-.vc t.his m'"l.tGri ~l rC:ldily 

to hc-nd . It is no fault of r.tr . Ifilli.J.IDS 11ho of 

coursa "lppel.red on brief, bnt it i3 :\ pity that his 

instruction9 did not include 6000 matcri~l r~lov~nt 

to this crucial qU0stion of diBparity which had so 

clearly boen put in issue in the Court !It Honi:l.r~ . 

1I1e accept th'\t tht3 pres~nt caso is f\ very serious 

one. The rocord ShO:'TS th...'1 t appellant must h'1VU d Gop 

sexual ID.:ll '"'!.dj u'3tmcnt 3.nd ia ...... mcn'"'!.c.:J to the 

community . The shock to }rrs . J'"'!.rvia, ~nd more 
p:!.r~icul '"l.rly the d '\mage to th0 JOun,g: Hensh'1,ll 

girl will be long l'\'3ting, ..... _nll \'lC C:1.n perh'1.ps 'lSSUIne 

th3.t none o·~ th~ other cases '1.ppro;).chcd this one 

in CT'lvi ty "_nd Cl. condign scnt.Jl1Cc W<'I.S cCLlled for . 

Howcvcr, 't'le C:lnno~ '1.CCcIlt th'J.t none of the other 

cases iTCra of 1. serious n'\ tllro . Disproportionq.tc 

Bont :macs :11. v a 'lh11.Ys ?.ttr::lct Jd criticism "'lnd 

ri ... ·htly 30 - rcfer,~nce ":lS m.'-·.dc by counsel to tHO 

decisiona of the No" Ze'l.l:t.nd Court of Appeal in 

r .1.p':) c"..ses 1'lhcrc this principle W:lS discussed at 

len.:th - seE: R. v . P".u 19782 N.Z.1.'C. 190 '\nd 

R. v . Pui 19782 N.Z . 1.1 . 193. 



... 

30me mQn~,,;ion nced .'l100 be m:-.:tc of '~hJ rcliancl~ pl".ccd 

on the "lpr(dl:lnt I s preious convict ions . The I)rop ~ r 

scope for such consideT'?tion ""J.G discussed by this 

Court in P.Jter 1{imr!.o v . Regif'2d!!, Criminal :.ppcal 

No. 62 of 1974, Judgmt~nt of th0 Court d 011 vcrGd by 

Gauld V.P. on 17th ~~rch 1975 . R.Jfor0nc~ was ~.dc 

to B }tteridgo 1942 28 Crimin"l :.ppc"Ll {. 171 and to 

Casey 1931 N. Z. G . l.s.~. 286 - the Court should b') 

carciul to sce th':!.t Cl. soJntonce of Q, prisoner 
previously convict~d is not incrc3.scd beyond what 
would b:; appropriate to thC! fCoats Dorel,,! b':;C'1.US0 

of previous convictions . Prl.Jvious convictions arc 
rolev'l.nt to establish .':\. pri goner I s ch'1r"'tctcr - but 

here wc think hi~ char'l.ct c r i.s adequately e.'3t:'1.blish...:d 

by the! circwnst~ncas of the cr.':]'], includinc the 

roatcri:"'.l fOlL"'ld in his possession ~md hLJ conduct 

th~t niGht . The references madG give rise to the 

implicn.tion that part of this very hC:lVY sentence 

Ha.S 'lttribut'1blc to h is p-r~vi.ous record - \'fhich in 

off.Jct iisentcncing h/ic0 over . 

In our opin ion couns.Jl have succeeded in 

sho:1in~ this sentence ~'l,J,.S manifestly cxcessi vo. The 

a.p-po'll is "-!.llo\1od t th.J .3Cntenc0 is quruh.Jd and 3. 

sentence o-f sevan Y0o.rs is sub,.:;ti tuted co run from 

the origin'll date of 90ntencin'3 . l1e did not receive 

any sUbstanti:tl submissiol1.3 on the othur ,:wntcnce ~ ~nd 

no point would b03 served in '1.djustin,g them. 

(sgd . ) C. C. Nars'"\ck 
JUDGe: Or"' _·~PPE/.L 

(sgd . ) G.D. 3pcight 
JtnG ~ 0" _~pp ~HL 

(sgd . ) B.C. Spring 
JUDG0 OF :J.P?lLL 


