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Appellant pleaded guilty in the High Court
of Solomon Islands to a total of five charges and
was sentenced by the Hon. Mr. Justice Cooke in
regpect of these. Details are:

1e Burglary of the dwelling 5 years'
house of Mrs. Jarvig with imprisonment
intent to rape

2 Assault causing actual 5 years'
bodily harm on Mrs Jarvis. imprisonment

e Burglary of the dwelling 5 years'
house of Mr. & Mrs Henshall imprisonment
with intent to rape v

4e Rape of 3haron Henshall 10 years'
imprisonment .

Se Larceny from the dwelling 6 months'
house of Mr & Mrs Henshall imprisonment
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411 offenced were committed on 2nd/3rd July 1979.

- All sentences were concurrent. iourteen other offences
committed in the months of Avril-July 1879 were taken
into account; five of burglary, six of larceny and
three of receiving.

He has three previous convictions - one of
burglary, one rogue and vagabond and one of attempted
rape. For this last he had been sentenced to one
year imprisonment on 12th July 1978.

He appeals to this Court against '"my sentence"
of ien years. On its face this would relate only to
charge llo. 4 above, but in his notice the apnellant
refers to "three separate counts on Burglary, Rape
and .ssault" so his appeal should really be under-
stood as being against 311 the major penalties.

The facts can be summarised briefly. On the
nizht in question he forced an entry into the dwelling
of Mrs, Jarvis - premises which he had previously
unlawfully entered a fortnizht before. The lady
lives alone. His purpose was to look for a
Juropean lady to have sexual intersourse. ‘'hen
Mrs. Jarvis returnzd home she entered her bedroom
and found him lying in wait, He had a knife in his
hand. 3he fourht with him, was able to pick up a
golf club to help herself and she also called her
dog to attack appellant. During the struggle she was
graspad around the throat and szhe also suffered cuts
to the wrist. Appellant desisted and ran off. Iater
the same eveninz he broke into the houss of
Mr. & Mrs. Henshall. He went to the bedroom of
their daughter azed thirteen - she was asleep
in bed. He removed her clothinz, lay on top of
her and had intercourse with her while she slept.
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Durinz this she woke and commenced to strug le 2nd
call out but he silenced her cries. He then made
off talking scme itmes of propsrty from the house
with him. He remained lurking in the vicinity
and was later apprehended by the police who had
been called,

In sentencing the learned Chief Justice out-
lined the more serious aspects of the case, including
the fact that there had been complete intercourse
withh the girl Henshall., He gave credit for the fact
that the accused had been frank 2nd straishtforward
with the police when apprehended, a2nd had saved the
girl's embarrassment by pleading guilty. IHe
described the offences ns the most determined and
callous he had encountered in his experiencc and

he said that he could not overlook the criminal
history of threc previous convictions.

In submisgions to this Court Mr. Vul~ on
behalf of appellant has again put forward 2 matter

- advanced by Mr. O'Regan at original sentencing viz.
that ten years is far in excess of any other sentence
for rape imposed in the 3olomon Islands in recent
history. 1In the last fifteen coses deazlt with it is
apparently the case that the maximum sentence for
this offencz has8 been four years, the least h-as been
8ix months (with one only bound over) and the
avercge has been two years. Now sentencing is not
a mathematical exercise and not o great deal of
assistance can be gained by referring to other cases
unless the facts are also known, but it is somewhat
laturbingz to find that the sentence under apneal
excecds the previous average by fivefold and i3

WO and a half times greater than the highest
revious sentence. It would have been very helpful
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in considerin~s this apparently disparate sentence had
we been ~ble to assess its appropriateness agninat
the facts of these other casces. It is true that
thers is an onus on appellants to put relewant
matters bofore the Court, but herc the matter was
clearly put in issuc in suvbmissions made at the

time of sentence and the Chisf Justice pointed out
that the details of these fifteen other cases wore
not available to him, JAdditionally it is to beo
noticed that the appeal is filed by Mr. O'Regan
whose position as a 3olicitor assisting the

Social ‘lelfare Service must give him limited
regources whereas the office of the Direclor of
Public Prosecutions would h=ove this materizl readily
to hand. It is no fault of lr. Williams who of
coursa 2ppeared on brief, but it i3 a pity that his
ingtructions did not include some material relevant
to this crucial qucstion of digparity which had so
clearly been put in issue in {the Court at Honiara,
le accept that the present case is a very serious
one. The record shows that appellant must have deep
gexual maladjustment and is 2 menace to the
community. The shock to Mrs. Jarvig, nd morc
parivicularly the damags to the young Henshall

girl will be long lasting, and we can perhaps assume
that none of the other cases approached this one

in gravity 2nd a condign scntence was called for.
However, we cannot accent that none of the other
cases were of a serious nature., Disproportionate
gontences have always attractad criticism and
rirhtly so - reference was made by counsel to two
decisions of the New Zealand Court of Appeal in

rapc cases where this principle was discussed at
lensth - see R._v, Pawa 1978 2 N.Z.L.R. 190 and

R. v Pui 1978 2 N.Z.L.R. 193.
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3ome mention need also be mode of +ha reliance placed
on the appellant's preious convictions. The propar
scope for such consideration was discussed by this
Court in Pater Rimne v. Reginom, Criminal Appeal

No., 62 of 1974, Judgment of the Court delivered by
Gould V.P. on 17th March 1975. Reofercnce was made

to Botteridge 1942 28 Criminal Lppeal R. 171 and 4o
Casgy 1931 N.Z. G.L.Y. 286 - the Court should bo
careful to sce that a sentence of a prisoner

Previously convictzed is nol increased beyond what
would be appropriate to the facts nergly bacausec
of previous convictions. Previous convictions are
relevant to establish a prisoner's character — but
here we think his charactor is adequately establishud
by the circumstances of the casac, including the
material found in his possession =nd his conduct
that night. The references made give rise to the
implication that part of this very heavy scntence
was attributable to his previous record - which in
effcet igsentencing twice over.

In our opinion counszl have succeeded in
shoring this sentence was manifestly oxcessive. The
appe2l is allowed, the sentence is quashed and o
sentence of seven years is substituted to run from
the original date of sentencinzg, e did not receive
any substantial submissions on the other sentcences and
no point would be served in adjusting themn,

(sgd.) C.C. Marsnck
JUDGE OFf LPPEAL

(sgd.) G.D. 3peight
JUDGZ 0¥ LPP.

(sgd.) B.C. 3pring
JUDGZ OF LPPE.LL




