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IN THD FIJI COURT OF APPEAL
Criminal Jurisdiction
CRIMINAL APPEAL NO. 14 OF 1980

Between:
JOJI ROKOSIUKA Appellant
- and =
RAGINAM Respondent

Appellant in Person.
Mr, 1. Raza for the Respondent.

Date of Hearing: 11th June, 1580
Delivery of Judgment: 27/6/80

J UDGMENT
spring J . A. - e d

The appellant was convicted by the
Magistrate's Court (First Class) at Suwa, Fiji on
17th 3eptember, 1579 of two oflences; namely -

(i) Aiding Prisoners to escape contrary

to section 131 (c¢) of the Penal
Code; and

(ii) Receiving stolen property, viz a
wrist watch contrary to section
347 (1) (a) of the Penal Code.
He was convicted on both charges and sentenced
to 4 years imprisonment in respect of the first
offence and 18 months imprisonment on the second
offence - both to run concurrently. Apveals against
both convictions were heard by the 3Supreme Court of!
Fiji at 3uva and dismisgsed on 8th IFebruary, 1980. ) .
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The notice of appeal set forth particulars
of both convictions entered against appellant but
from the grounds filed in support thereof it is
evident that the appellant appeals to this Court only
against his conviction on the charge of aiding prisoners
to escape. The appellant appeared in person; he had
prepared his own grounds of appeal in prison without
the benefit of legal asgsistance. The notice of appeal
does not directly raise any point of law, 2nd a
second appreal to this Court is limited by section
22 (1) Court of Appeal Ordinance (Cap. 8) to a
queation of law only., The petition of appeal to the
Jupreme Court, prepared by the appellant's former
legal adviger, contained a ground whichread:

"The learned Magistrate failed to

dirzet himself as to the necessity

for corroboration and hence brought

about a substantial miscarriage of
justice.”

This ground of appeal is apparent on the
face of the record and Crown Counsel acknowledged that
a question of law was raised thereby and that the
appeal on a question of law was properly before this
Court.

The facts may be briefly stated. The
appellant aged 25ysars had been a prison officer for
3 years and at the time of the alleged offence was
working as a warder at Naboro Minimum Jecurity
Prigon farm. On 6th January, 1979 the appellant nnd
one Jale intonio were the prison officers on duty
at Naboro Prison in charge of "E" Block which is
a bure type dormitory in the Naboro Prison
containing 20 trusted prisoners. At night the two
prison officers were to alternate in patrolling the
dormitories and looking after the office. The keys
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to "B'" Block on the night of 5th January, 1979 were
with the aprellant and it was customary for the
prisoners to be escorted by onc of the officers to
the toilet block prior to retirinz for the night.
In the early hours of the mornins of 6th January,
1979 three prisoners escaped from the prison;
travelled in a converted vehicle to 3uva; they broke
into 2 shop; stole some wrist watches and then
returned to the prison. The appellant was alleged
to have aided the prisoners to escape; on their
return the appellant is alleged to have received a
wrist watch from one of the prigoners knowing it

to have been stolen.

When the charges were gone into before the
learned Magistrate the prosecution called Jale antonio
whose evidence incriminated the appellant. Jale
Antonio had been granted immunity from prosecution by
the Crowvn. Appellant gave evidence denying his
complicity in the offences.

The question is whether the learned Judge
was corrzct in law in dismissing the appeal; the
conviction rested upon the evidence of an accomplice,
and the learned Ihgistrate did not direct himgself in
his judgment as to the necessity for corroboration of
the accomplice's evidence. Further, the question
arises whether the evidence of Jale Antonio was of
such a2 character 23 to warrant the conclusion reached
by the learncd Magistrate that Jale \Antonio was a
truthful witness worthy of belief, which conclusion
was upheld by the learned Judge in the 3Supreme
Court. The duty cast upon a court when it is dealing
with the evidence of an accomplice is succinctly set
out in Rex v. Ndaria & Ors. (1945) 12 2.1.C... 84 at
p.86 where it is stated:
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" In cases in which the confession

or evidence of A can be taken into
consideration against B, it will, generally
spanking, be congidered unsafe to canvict
B on such accomplice evidence, unless
there is some independent corroboration
tending to implicate B. On this the
lendin~ ease is, of coursce, Rex V.
Baskerville (1916), 2 X.B. 658, which
should always be rcferred to in casc of
difficulty. .\ point which is som>times
loat sizht of in considering accomplice
evidance is that the first duty of the
Court is to decide whether the accomplice
iz a credible witness. 1If the Court,
after hearing all the evidence, feels
that it cannot believe the accomplice it
must reject his evidznce, and unless the
independent evidence is of itself sufficient
to justily a conviction the prosecution
must fail., If, however, the Court regards
the accomplice as a crediblce witness, it
must bhen proceed to look for some
independent evidence whicn aflcets the
accused by connecting or tonding to
conncct him with the crime. It necd not
be direct evidence that the accused
comnitted the crime; it is suffiecient if
it is merely circumstantial cvidoence of
his connexion with th2 crime. But in
every case the Court should rccord in
its judgment whether or not it rogards
the accomplice as worthy of beliei,"

The learned Judge in the Supreme Court
concluded that while Jnale Antonio wns an accomplice,
the learnad Magistrate 2s a "professional magistrate®
would be aware of the nzeesszity for Jale Antonio's
evidcnee to he corroborated in some mnterial
particular. However, the learned Judge obscerved that
nowhere in his judgment did the learned Magistrate
warn himscelf or c¢ven mention the danger 6f acting
on th: cvidence of an accomplice unless it was
corroborated.
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In Chiu Nans Hong wv. Public Prosszcutor
(1964) 1 W.L.2. 1279 w2s a case where therc was no
corroboration whatsocver ol the complainant's cvidence

in n sexual case, and, whilce the circumstances were
consistent with the case for the prosccution, they
werc congistent also with the case for thoe accused
person.s The judge had in faet snid 'I could not but
come¢ to thz conclusion that she' the (complainant)
'wvas speaking the truth, and thot in 211 material
circumstances hor evidznce waz corroborataed by tie
f~ots'.

~ In the view of their Lordships, the trial
Judge was findin: corroboration where there was
nong; and there was thus 2 misecarriage of justice.

In their judgment the Frivy Council at
p. 1285 said:

B Their Lordships would add that

even had this been 1 case where the judge
had in mind the risk of convicting with-
out corroboration, but ncvertheless decided
to 40 g0 because he was convinced of the
truth of thce complainant's evidence,
nevertheless they do not think that the
conviction could have been left to stand,
For in such a case a julge, sitting
alone, should, in their Lordships' viow,
make it clear that he hns the risk in
guzstion in his mind, but neverthelsss ig
convinced by the evidonce, even though
uncorroborated, that the case against the
accused is established beyond any
reasonable doubt. No particular form of
words is nocegsary for this purposc: what
is nccessary is that the judgze's mind
upon thoe matter should be clearly
revealed.®

It was necessary for the learned llagistrate
first to deecide whether the covidence of Jale Antonio
28 worthy of belicf. A4is we state hercafter it is
nezcessary for us to cxamine the cvidenca.
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Jale \ntoniosthted bofore the learned
Magistrate:

i Jupreintendent Jon:s aisele
intervicwed mo,.

They started interviewing me at
rouzhly 5 p.m. They finished before
9 p.m,

As 2 result of that interview I
gigned a statement.

That iz the statement I made to
the police aftoer 4 hours. I lied to
the police - yes.

bboondsnbdosdosbocisennsnasbosnana

I made three statementss Thoe one
Defecnece Counsel is holding now is sccond
one.,

I made third onc at the Police
Station to two police officcrs.

In that second statement I told the
police I knew about liccused rzleasing
the prisoners.

In the first statocment I did not ~dmit.

The sccond statement I gave no
genoral admission.

New looking ot a statement made on
8.5.79 by me. That is my sccond statement.

They asked mo if I knew anything
about the gzneral facts and I came up
with the reoleagse of th:s prisoncrs.

In the third statemont I +teld cvery-
thing. That was when I was given
immunity - yes.”

He gtated also:

" @ntries arz madce every half hour
atfter the rounds.

There would be entries in thoe books
for my rounds that night. I made false
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entrics into the books for that night.
I never did the rounds.

I made the false ontrices because I
was too lazy to do my rounds. I was not
fecling 00 Wwell.ceses

I made the false entries betwe:on
9 p.m. and the morning."

The laarned Magistrate in his judgment
dealt with Jale Antonio's evidonce in this way:

" Under cross cxamination this witness
admitted that he had, at first, lied to
the police. H2 sz2id that when hoe was
given immunity from prosccution he told
everything as rocorded in his third
gtatement, This witness admitted that

he had made false entrices in prison
registors showin+ that he had made prison
patrols wvhen he had made no such patrols.
He gave as his roason that ho was too
lazy nand that hc was unwell.,"

Later the learncd Magistrate in considoring
the accomplice's ovidence said:

" L% onc stage in the witness-box he
objzictod to answering questions put to
him by Defence Counscel, I felt it
necessary to make it quite clear to this
witn:ess that althoush he had becn granted
imnunity by the Diractor of Public
Prosccutions he had no immunity from
perjury and that he was obliged to

answer questions put vo him,"

In concludinz his judgment the learncd
Magistrate said:

" I believe all of the Prosccution
Witnesses to have told the truth. I
considor that P77 althoush 'jittery' and
excitcd to have told in Court cxactly
what hapoencd between him and Accused on
5-6/1/79 and flowins from him,"
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The learned Magistrate concludad that
Jalz intonio was a2 crodible witness but did not
dirzet himsclf that Jalc Antonio was -~n accomplice
and as such hisg cvidence ws suspcecct and should not
bz netzd upon unless corroboratcd or confirmoed in
some mnterinl particular. Corroboration is not,
and cannot be looked for to bolstor up the cvidoncees
of a witness who is not intrinsiceally credible. If
the "ritness whos2 cvidencce requires corroboration
is not crceditworthy then unlogs there is other
indepondent :vidi mce in the ease upon which the
defondant can be properly convictoed ho should be
acguitted.

In considoering the point of law raiscd on
this appeal we arce centitled to examine the c¢vidoence
and ascertain whethor the learnced Magistrate
migdirccted himgelf in deciding now far it was
safe to act upon Jalc intonio's cvidence against
appellant.,

In Director of Public Prosccutions v.
Hester (1972) 3 111 8.3, 1056 Lord siorris of Borth-
y-Gest said at p.1065:

"The purposc of corroboration is not to
give vnlidity or credence to evidenee which
is deficient or suapcet or ineredible but
only to confirm and support that which as
evidence ig sufficient and satisfactory

and credible; and corroborative 2vidoence
will only £ill its bole if it its2lf is
complately erodibls evidonce. All of this
cmphasises thoe importance of dirccting

2 jury that the cecvidence of children must
be examined with spocial care. The nced for
such speeial care is manifost where vital
igsgucs fall to be determined only on the
evidcnee of childr:zn.”
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The s3ame principle applies in this ease in which the
Crown arc scekin- to rely on the evidence of an
accomplico.

Lord Morrigs of Borth-y-Gest's comucnts wore
referred to sith approval by thoe Lord Chaneellor in
Dixuctor of Public, Prosscutions v. Iilbournc (1973)
1 411 3.R. 440 at p.452:

b In addition to tho waluable
dircetion to th:e jury, this summing-up
aprnears to me to contain a proposition
vhich is cuntral to thoe nature of corro-
boration, but which does not ~ppear to
date to have becon emphmsised in any
reported Tnglish decision until the
opinion decliverad in Direcctior of Public
Prosgcutions v. Hoste:r by Lord lMorris

of Borth-y-G.:at althoush it is implicit

in th>m all. Corroboration is only
reguired or afiorded if tho witness
requiring corroboration or givins it is
otherwisce cradible., If his evidence is
not credible, o witness's testimony should
be rejoeted and the accusced 2cquitted, oven
if ther: could be found ovidonece cpible
of being corroboration in other testimony,
Corroboration can only be afforded to ot
by a witnoss who is otherwise to be
belicvad. If n witness's testimony falls
of its own inanition the question of his
needing, or beinz capable of ziving,
corroboration docs not arisc. It isg for
this reason that ovidence of complaint

is acceptable in rape casces to defeat any
presumpvion of consent nnd to ecstablish
consistency of conduct, but not ~=s
corroboration. The jury i3 entitled to
exanine any covidonce of complaint, in
ordcr to considor tic jguestion whether the
witness ig craedible 2t all., It is not
entitled to treat that cvidoncc as
corroborition becausc a 1itness, 2although
otherwisce croedible 'eannot corroborat:
himself' - i.ce. the cvidunce is not
'indcpendent testimony'to satisfy the
reguirements of corroboration in

R. ve Baskorvillec. Of course, the moment

ot
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at which thoe jury must make up its mind

is at the end of the case. Thoy must look
at the ovidence as o whole bofore asking
themsaelves vhether thz cvidence of a given
witneas ig credible in itsel? ind wvhethoer,
if otho:rwisc credible, it is corrohoratad.
Nevertheless, corroboration is a doctrinc
applyinz to otherwisc crodiblc testimony
and not to t:stimony iner.dibl¢: in itself."

For our »art we arc of the opinion that the
evidcnee given by Jalc ntonio should have raised
grave doubts in the learnced Magistrate's mind and he
should in our view hnve so dirccted himself.

‘e turn now to consider if thore was corro-
boration of Jale [ntonio's cvidoncos

The learncd Judge stated:

" s Therc was clearly in the appellant's
cautioned statement to the police dated

2%rd March 1979, which the Magistrate

after a trial within a trial admitted

into cvidonce, statements which indepen-
dently corrobornted tho story told by

Jalz ‘intonio in cortain mhterial particularly
about his telling that witness 'that the
prisoncrs had come to town and that they had
rcturned to the prison.'"

Thire was no corroborzation other than the
eautioned statement of 23rd March, 1979 given by
appcllant to the police officcer.

In the statement appellant admits a failure
on his part to report that the prisoncrs h~d been
~bsent from ~bout 10 p.m. on 5th January, 1979
until 4 a.m. on 6th January, 1979 when fhey returncd
to the prison.

The appellant in his statement made no
adimission that he assisted, connived ~t or aided the
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prisoners to csecape; in his ovidence in Court he

denicd that he lent any such 2ssistance. The statement
does not corroborated the criminnlity of thu ~cts
allogoed ~gainst the appellant by J~le ntonio and

in myny instances it is cquivocal.

In our vi.w theo oxtra julici~l statoment docs
not provide strong corroboration of Jnlc Antonio's
ovidcenece., The learned Magistrate in his judgment
At p.63 of the rccord says:

" accuscd told P77 his duty companion
for the night of 5-~6/1/79, that that motor
vechicle was thz one the prisoncrs had used
to c¢ffeet their roturn from Suv: after the
duty frce shop had been broken into; that
Accuged had told PW7 that thoe prisoncrs had
becun to 3uvn ~nd broken into a shop nd
stolen watches and that he, Accused had
allowcd them to be ~bsont from their cell
during the period in guestion.™

Therc is no corroboration coming from an
independcnt sourc: to corroborate any of the fore-
going evidence of J~1lc¢ intonio; ~nd J~olzs ‘ntonio
crnnot of course corroboratc himsclf.

The lecrncd Mhgistrats in his judgment
failed to worn himsclf that while it was compcotent
for him to convict on the evid.unce of an accomplice
it was dangcrous to do so unless the evidonee was
corroborated in some material particular; this defect
in the judgmont wos noted by the l2arned Judge in the

Sunrcme Court who snid:

n The learned Magistrate in o lengthy
considered judgmoent fully reviewed the
evidence nnd specifically mentioned that
prosecution wsitness Jalc Antonio h~d been
granted immunity by the Director of Public
Prosccutions from prosccution for his part
in thoe offences. He did not howover mention
in his judgment that the evidence of such
witness requircd corroboration.”
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As n professional magistrate he vould be
aware that J-1lc intonio wns an nccomplicc
and would be awarc of the danger of relying
on the uncorroborated cvidence of such
accomplice."

However, having regard to the particular
facts of this case we are of the opinion that it was
one in which, notwithstanding +wlint the luarncd
Magis trate was a professional onoe, it was essentinl
that the rccord should rcveal e¢learly that he had
appreciated the doangers of convicting on the svidohee
of n accomplicce unless it ia corrobor~tod.

from 2 det~iled ~nalysis of the zvidence of
thce accomplice Jrle Antonio given in the Magistrate's
Court, the judgm:nt of the learnced Magistrate, nand
gstudying the judgment of the l2nrned Judge in the
Court bolow, we are of thoe opinion that the conviction
recorded against the appcellant of nidinz the prisoners
to 2scape is unsatigfactory. e cannot c¢scape the
conclugion that the ~ppellant “as convicted upon the
basis that the =accomplice's cvidence was amply
corroborated when in fact while therce was some
corroboration of the accomplice's cevidenece it was
weak 2nd at the best cquivoeal particularly in
relation to the criminnlity of the ncts 2lleged
againat appellant. Thercefore it is not 2 case in which,
by reason of the strenght of the corroborative cvidonce
it would be saf: to disregard the learned liagistrate's
failure to direct himself fully in his judgmont, on
the ground that there was in any cwent amplo
corroboration. Tho corroboration did not in our opinion
reach that staindard and the crror of law must result
in the convistion being qu-shed.
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ficcordingly ror thoe foregoing reasons we
allow the appeal; the conviction of ~iding the
prisoncrs to cseape contrary to scetion 131(ec) of the
Penal Code is quashed, ~nd the sentence of 4 years
imprigonment, imposced in roespect thereof, set asiie,
Thc appellant did not prosecutc his appeal against
his conviction for Roceiving 3tolen Property
contrary to scction 347 (1) (2) of the Penal Code.
In any event we have no hositation in sayinz that
there was ample cvidonee to justify the convicetion
and we agrec with the learnced Judge's conclusions
thercon.,

Accordingzly the conviction entercd for
Recciving 3tolen Goods =»nd tho sentcnce of 18 months
imposed in respect thercof remain extant.

(sgd.) T. Gould
VICE PR33IDENT

(sgde) C.C. Marsack
JUDGE OF APPEAL

(sgd.) B.C. Spring
JUDGE 07 APPTAL




