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The appellant \-13.8 convicted by the 

IoJagistrate ' s Court (First C1::l.S8) at 3uV'J., Fiji on 

17th September, 1979 of two offences; namely -

(i) 

(ii ) 

Aiding Prisoners to escape contrary 
to section 131 (c) of the Penal 
Code; and 

Receiving stolen property, viz ~ 
wrist w~tch contrary to section 
347 (1) (a) of the Penal Code . 

lIe W'1.S convicted on both charges and sentenced 
to 4 years imprisonment in respect of the first 

off~nce 3.nd 18 months imprisonL1ent on the second 
offence - both to run concurrently . ';,ppeals against 
both convictions \<lere heard by the 311.preme Court of 

Fiji at Juva and di3missed on 8th February, 1980 . 

-
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The notice of a ppeal [Jet forth particul3.rs 

of both convictions entered 3.G.J.inst '1.ppellnnt but 
from the Grounds filed in support thereof it i3 

evident tl'ut the J.puallant o.p'-,e"l.ls to this Court only 

against his conviction on the c:1a~ge of aiding prisoners 

to esc:lpe . The J.ppellant apt)e:-.red in person; he had 

prepared hiJ own grounds of aPPc3.1 in prison without 
the benefit of legal aSGistance . The notice of appeal 

does not directly r'3.ise any point of law, :.nd 3. 

second "lr.re3.1 to this Court is limited by section 
~2 (1) Court of4ppe'J.l Ord.inance (C"p . 8 ) to 'J. 

question of l'\w only . The potition of 3.ppeal to the 

Jupreme Court, prepared by the 'lppellant ' s former 
legal "1.dviser, contained a ground \1hichrGad: 

ti The learned Magi.3trate f:;tiled to 
jir~ct himself as to the necessity 
for corrobor'1.tion 'J.nd h<2!nce brought 
about a subst~nti~l miscarriage of 
justice. It 

This groWld of appe:1.l is apparent on the 

face of the record :md Crown Counsel ~cknoilledged that 

a question of lavr W1S raised thE:reby a.nd that the 

appea.l on a question of 1:1,\-1 U:lS properly before this 

Court . 

The f~cts rn.').y be briefly stat:}d . The 

appellant ·l.ged 25years h'ld been ;). prison officer for 

3 years and et the time of the a.llegsd offence \</:'.S 

vlorkinG :la a vrarder l.t Ihboro Minimum 3ecl,;Xi ty 

Prison lrarm . On 6th Jan~1.ry, 1979 the ~ppel1:l.nt 1.nd 

one JJ.le '~ntonio 'ler e the prison officers on duty 

'lt N3.boro Prison in chnrge of ":1]" Block vrhich is 

0. bure type dormitory in the Naboro Prison 

contnining 20 trusted pr j.soners. ~\ t night the tuo 

prison officers were to 1.ltern1.te in p~trolling the 

dormitories and looking 'lfter the office . The keys 



to t! Ell Block on the night of 5th ,..Tanunry, 1979 werc 

vIi th the ~.p!,ellant and it "''3.3 custom'1.ry for the 

pri.Joners to 1)e escorted by on:: of the officers to 

the toilet block prior to retil'in[~ for the ni~ht. 

In the e'1.rly honrs of the mornin,"" of 6th J'lnuary t 

1979 three prisoners esc'l.pcd Tram the prison; 

tr veIled in rt converted vehicle to -)UV3, ; they broke 

into 'l. shop; ctole some urist H"l.tches 'l.nd then 

returned to the prison . The ",ppelL',nt lIT:1.S 'l.lleged 

to h~ve ~ided the prisoners to esc~pe; on their 

return the 'l.ppell'l.nt is alleged to h'l.ve received '\ 

Hrist l'f3.tch from one of the prisoners knouing it 

to h'1ve been stolen . 

1'ihen the ch_'1.rges \vcre go no into before the 

le~.rned I-bgistrate the prosecution c::lled Jale ~llltonio 

whose evidence incrimin.."1.tcd the '1.pp'31lo.nt . J::lle 

.~ntonio had been gr'J.nteu irnmuni t~r l'rom procecution by 

the Oral-m . .ippcll:::l.llt G~vc evid.:.:once denyinc his 

complicity in thc offences . 

The question is lvhether the le3.rned Judge 

W3.S corr:Jct in 1:1..\" in dismissin,:' the ,1.pl)e:::.l; the 

conviction r:;::;;ted upon the evid0ncc of ~n "l.ccomplicc , 

a.nd the l.::~·\rned 11 ..... gistr3.te d i d not direct himself in 

his judgment Cl.S to the ncces:;i ty for corroboration of 

the ~ccomplice ' s evidence . Fttrther, the qUQ3tion 

~.risas illothcr the ovid.:mce of J:.10 l.nto nio \ons 01' 

such ...... chl.r'l.ctcr ..... ') to 'w'\rr~nt the conclUsion l'c'1.ched 

by the lC:J.rn'Jd I'hgistrnte that In.lc \.ntonio \'I'1.S '1. 

truthful \'fitness worthy of belief, uhich conclusion 

'·1'1S upheld by the IC'lrned Judsc in the {uprcme 

Court . Th;) duty C'1st upon '1 court when it is de'1ling 

with the cvidance of an ~ccoLlplice is !:;uccinctly set 

out in Rcx v . IId'lri'l & Ors . ( 1945) 12 ~ . I.C. _. 8' '\t 

p . 86 uherc it is sta.t ed: 
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U In c'l'>cs in 'Thich the confes3ion 
or evidenc e of\ c .... ,n be t"kon into 
considcr':'.tion "J.erl.inst ::3, it "'ill, GeneT:llly 
sp0~kinc, be consid0red uns~fo to convict 
B on such :::: ccornplic.} ovirl~nc~ , nn13sCJ 
thc!'.::: i8 SO,1':O ind~}1,-'nd.Jnt corrobor,"".tioll 
tendirl.:.-: to implic ...... to D. On this th3 
l e"Jin'" Cl.'~C is, o-f' course, H.cx v . 
Bo.skorvil le (1916), 2 re. J) . 658, uhich 
should ...... lw·1.:,is b.) rl,)ferrcd to in C'1.3'J of 
difficulty . .. point 'l'Thieh is ':;om:!tim.)3 
lost ;:;i.r)~t 0"" in con'Ji~lcring .:lccoruplic0 
evid::mce i'3 th'.t the fi:rst dnty of the 
Court is to decide v[hother the :lcCOE1plic,J 
is '1. cr~diblc witn~s~ . If th~ Court, 
...... ft.]r hC),1.ring '111 th::: cvid.)ncoJ , feels 
th'J.t it c'lnnot b<Jlicvc th') '1.ccaITIulicc it 
must rej ect his cviclJnc,), 'tnd unicGS th·,; 
independent evid0ncc is of itsJlf sufficient 
to justii.'y '1. conviction the prosecution 
must f'1.il . If, hO',levur , th~ Court rCG'lrd.tJ 
the ",ccoIDplic(.' "lS ~ crc dibl.j '.fitness, it 
must 'then proceed to look for SOIilO 
independent 0vidcncc uhicn ;).fL'..:cts the 
accused by connectinG Or tcndin,",; to 
conn..::ct him \Tith the crimo . It n~.:.d not 
be direct evidGn cc tl-".lt the'lCCllSod 
COli1:ni ttcd the crime; it is suffici0nL ii:" 
it is m.or.:.!ly circumst'1.nti:"1.1 cvi(hmC0 of 
hi'3 conn,')xion i-rith th..; crime. But in 
every case the COl~t ~hould r~cord in 
its judgment 'lhother or not i t r~g1.rd s 
thu '"\ccomplicc '1.3 lTor thy of b.;licf. . 11 

The lC"lrncd Judge in the 'juprcma Court 

concluded th'lt 'lhil") J'\l c _lntonio U3..S l.n '\ccomplice , 

the le'"\rn~d n .... gistrntc "',s n nprofes9ion1.1 nt'l8istr':l.tc " 

would bJ ':',U1.rc of the: n '.)cvs'3i ty .(Oor J::10 \.ntonio' s 

cvLl.:.:nce to he corrobor ::"tcd in some m' ... tcri'1.l 

p'3.rticul ~r. HO'waver, th,j l c'1rnod JudGe observ..:d th..'1.t 

nowhere in his judgm,:mt did thQ lo'"\rned ~hgi3tr:lte 

\--10rn him'J0lf or ,Jven :nention the d:'\n-;0r of ~ctinG 

on ~h.] e vidence oi" '1.n accomplice Wll..;s.3 it WC!.S 

cor robor .... ted . 
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In Chiu f!'lnr' Hon'~ v . Public ?r0'33cutor 

( 1964) 1 'I. L. it . 1279 ,,,.,.s '1 e~SJ "h~r,' there w,s no 

corrobor,:,tion 'dh'ltsocvor o~ ::;ho complc.innnt's evidence 

i:l ~', scxu'1.1 c,~ 303, 'lnd, 'fhil~ th~ Cil'cUl..1st ..... nC8S l,/,zrc 

cm ... si~t0nt Hi th the C'lSC for th.j }~roo,Jcution, they 

\"TCrc cOl1siste:nt '"\lso llith t.he C~S~! for th.) 1CCllSUJ. 

p0r'";on . The judGe k1.d in f'1ct s,,,id I I could not but 

co:nL: to th:) cotlclusion th-:-.t '3ho I the (compl'J.in"'!.nt) 

' l1'''S sp:}'11dnL thJ truth, <.m1. th',t in nIl m.'\teri"'~l 

cirCuiUst:'.nccs hor Qvid-.)l1CC ''':1.8 corrObOr':lt0d by the 

f ..... ots I • 

In the ViC ~'l of' ~h(.>ir Lordships, the trial 

·JudBc 1>i:1) findin ~ corrobor:1.tion :Ihoro there W:lS 

non...!; and thero 101;.'3 thus :. rni_~3c::trri1.Gc of justicw . 

In their judgment th:- Privy Council 2.t 

J: . 1205 s'1id: 

" Their Lorisl1ips pould '.\dd th"lt 
oven h:Ld thi 9 bOGn .~ C'lSC 'Thoro the j udgc 
h~d in miad the ris!..;: of convictine uith­
out corrobor~tion, but n~vcrthelcss dGcid~d 
to ':lo so b0C.3.USC he ~r1.S convinced of th0 
truth of th0 comnl :.in:..nt IS cvid;:!ncc, 
ncvorthcloss t hl),)' do not think thQt th0 
conv:Let~on eoulJ h"'.vQ b;:!Gn left to st'1.nd, 
For in ouch a C'1.se ~ jU:':?,J , sitting 
::llone, should, in thuir Lord:;hin9' vi.;,-" 
0'1.1::0 it clc:lr th:lt h·J h ..... :; t~V] risk in 
qU3'3tion in his mind, bnt ncvct'th)l]s~ is 
convinced by the Gvi·, -'nc!) , even thongh 
uncorrobor'1. tcd, that th ·:) C'1.SC '1.'nin'"'3t th) 
~ccusGl is c9t~blish~j beyond ~ny 
rO'1son':'..blc doub~" . Ho p"'.rticul'1.r fo r m 0 r 
words 1.S n.)c,:oss.'1.ry for this purpose:: Hly\.t 
is uoc cssC\.ry iz th'lt tll~ judge ' s mind 
upon th·...; tfll.tt...:r shoulu 'be clc:l,rly 
re v;:! ').lod • iI 

It ,·n.s U",:ccS3:lry for thu lo:trnJd lbgistr "\to 

first to docidt: l·,huthcr thL: cvid .... ncc of J:lIu ;\.ntonio 

\"::'9 ~-lorthy of bcIiQf . 19 HQ st'1tc horo9.ftcr it is 

nJC--'SS:lry for Uf;J to .]x'lmino the cvid.:onco . 
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Jl.lo '\.ntonio sint.Jd b)i'oYC the lC'1.rn0d 

!1 3uprrjintJIld..Jnt Jen: "his01c 
int'-.lrvL:mud ID::; . 

Th-.:y st'1.rtJd intcrviouin,,: lllJ'lt 
rou,:;hly 5 :9.m. They finished be foro 
9 p.m. 

:~ s '1 .:'3sul t of -i;:nt intQ:..~vi:)H· I 
si[,n:Jd :l. :3t,~tcm()nt . 

ThQ.t i:3 thJ st:J.t)ID...:nt I ml.d..: to 
the police :>.ft ... r .~ hou.rs . I lied to 
th~ polic~ - yes . 

• • •• •••••••• ••••••• • •••••••••• 

I m::tdc thrc.:..' st~l.tC'monts . 
Dofane'] Counsel is holdin,~ llm"[ 
onc . 

Th,j one 
is s,JcanJ 

I IJt'ldc third on;:: '\t the Police 
Station to tHO police officers . 

In th:1t s·ocand sto.tcmcnt I told thQ 
police I knoT'1 'l.bout _'iccusod r:Jlo'1.sine 
tho pri30nurs . 

The second stC\tcment I gJ.VG no 
gcnoral ~dmisdion. 

NOlT looking 0..t '1. st---ttcmont ffil.JC on 
8 . 5 . 79 by mc . ~h1.t ts my s0conri 3t~tt)m0nt . 

They :l.skcu r.l0 1 [ I kn:::nl :J.nythillg 
'lbout thu g3ncr'J.l f3ctS 'l.nd I cam.] up 
\Id th the r']1:J<1~le 0';: th0 nrisoncrs . 

In the third st'lt0ID..;nt I -t~old every­
thing . 'rh'lt '13.8 'dhon I IT'l.3 giv::m 
immW1i ty - yos . ,I 

He stated 2.1so: 

" 
a.ft.:~r 

~ntriGs 'l.r0 
the round3 . 

ID).cL.: 0vury h3.1f hour 

There would b.:; 'Jntries in the books 
for [,ly rounds th=-'..t night . I Illado f::.ls0 
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(mtrics .into "the books for th.:lt nizht . 
I never did the rounds . 

I m:tdc the f::::.ls) ....:ntrius 
v(.'lS too 1 ".zy to Jo my :!:'o und 0 • 
fGi..!ling too well • • • ••• 

I m:ldo the f~lsC' on-tri.:s 
9 p.m . and tho mornin...; . 11 

bcc:l.USC I 
I H:lS not 

botuc...:n 

Th.:) LY1.rnod Mag i str.:\to in hi-3 judsm .. mt 

do"l t '·,i th J~18 Il.ntonio I S oJvj cLmec in thi'J ',T'1.Y: 

11 Und..:;r cro'3~ cx ...... min'l.tion this uitnoss 
ndr1ittcd tr..2t he h:d, ,:".t first, lied to 
tho police . 1I.J s2..id th'..l.t wh'Jn h~ 'vl.3.B 

gi vc:n iIIlJl1uni ty froM proReJCutlon h'J told 
JVJrythin.'· C.G ~ ... JcarJ.0d in hi'3 third 
st~tum ... :m~~ . This vli-GllCR'3 'l.dmitt~c.l thnt 
he h'1.d m:ldc f"11s0 cntri...:'s in nri')on 
r0gist,Jrs shouin' ch ...... t h0 h:\d IIL-"\:ic prison 
p"\trols uh.:.:n he h'1.d !il:ldc no such pa.trols . 
Ha G'lV') "lS his r )'3.son th'1t ho \'1.'1.8 too 
12zY'1.nd th'1 t he I·ns um ..... :dl . n 

L .... t;::;r the: l00..rn'Jd r·bGistr'1.tiJ In con3idJrin,3 

th..: :,\ccomplicc ' S ..Jvich.:n::oJ s:litl: 

n :. tone '3t'1.G:) in the '·ri tncs3 - box ha 
obj..;ctod to 'l.nSN0rinc quostion:; put to 
him b~,r Dof..:.:nco CounGvl . I felt it 
n,::ccss1.ry to mJ.kv it; quito clc3.r to this 
~litn.Jss th:lt 11thoUGh he hld b0.:Jn gr'\ntcd 
immunity by th..: )ir)ctor of Public 
Pros0cutions h!J h:lu no iri1.Ulunity from 
p,..:rjury '\nd th1.t h .... ,ns oblig .... d to 
'l.nsW'·]r qu.:J .,tions putt.o him . " 

In concludinJS his judgm,:mt the lunrnad 

Magistr.:J.tc s:t.id: 

n I believe all of the Pro'3ocution 
':1itncssos to h~ve told th(: truth . I 
consid.:Jr th:).t P 17 ..... lthou..;h 'jittery' :lnd 
excited to h'1.vC told in Court (;x1.ctly 
v/h'1.t hc. ..... p..,an:.;d b.Jtwecn him lnd .\ccllsed on 
5-6/1/79 ~nd flO\·lin, from him. " 
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Th..;o l":';'lrncd rhgi'3tr"ltc conclud.Jd that 

J:1.1o .ntonio "1'"'.S ~ croJibl..J v,i tnoss bu-t did not 

dir ;oct hims01i' t.h"lt J:::.lu;.ntonio lI'1.S n 'lccomplicc 

''In<.1 ..... 9 such his uvi<:.h;!lcoJ l·r.r: lU~;:p0Ct :md should not 

b.: ',ct::-d upon unless corroboI''1t-:d. or confirm,ld in 

'jom.] rn''!. t0ri '" 1 p'lT'ticul"\r . Corr01')o1'''''. tion is not, 

and C'lnnot b;) looked for to bolf3t,JI' up tho avid ',"l1CC 

of '1. Hi tnoss ,;ho is not intrinsic':'..lly cY'Ddiblc. If 

th.) ri tncss -,'lhos ~ ..:.:vidJncc rcqui 1',.;9 corroboI''1.tion 

is no',~ 01''):1 i tHorthy th.)n unl.)ss ther..: is othcr 

indop0nd0nt.:viu .;nC0 in th.] C"lGC upon ,",hich tho 

dof,:md'lnt C1.n be properly canvict0u h._ should b.) 

:lcqllitt ,d . 

In considurinc; thIJ point of 1nl! rais.:::J on 

this ?.ppcal ~1,J ..... re cnti tIed to JX'l:ninc thiJ evidence 

':'.nd "'..sc..::rtain v!i1cth.Jr th..::: l0~.rn0d r·hgistrntc 

misdir.::cted him!3vlf in dccidin~' no\[ fr.r it "':'3 

s~fQ to ~ct upon J~lo 1ntonio's 0vidcncc ~g~inst 
'J.ppcll'l.nt. 

In Diructor 01' Public Pros.Jcutions v . 

Hvstcr (1972) 3 \11 i:.~ . 105 6 Lord "orris of Borth­

y - Gc3t s'.id "t p . 1065: 

" Th ..:: purpo:JC of corrobor.'ltion is not to 
ei \/0 V'1.lidi ty or cr.Jdcnc..; to Gvid .)noc which 
i'3 deficient or SllSP(Jct or incr>.Jdibl.J but 
only to confirm "1.nd support th3t \Thich '1.$ 

cvid,..;nc....: i o suf.?iciiJnt l.nd ~:ntisfl,.ctory 
'1.nd creiibl.::; '"l.nd corrobor'"l.ti VJ .J1Tii'l ::nco 
~'lill only fill i to bole if it i tS.Jl.t' is 
compl.:;tcly crodib1:! (j·r1d .mcc . '~ll of this 
cmplnsiscs thJ importance of dir ...!ctine 
., jury th1.t Lho cvidcnco of children :nust 
b.J Gx:t.uin.Jd vrith sp.Jci-..l C'1.r.J . ThoJ n;:;0d for 
such sp....:ci"l.l c:').r.J is m1l1if;)st ''1hcr.J vit .... ,l 
issueo 1''111 to bo d tJtormin0d only on th.:: 
evid .. moo of 0:1il.:1.r .... n . 11 
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The ~'1.mc princip l J "lpplios in 'chi':'! C'l.') ... in 11hich tho 

Crmm '1.rv sCQkin __ to r ... :ly on';h-.J 0vid,~ncc of 'In 

Ilccomplice . 

Lord norris of Borth--y-Gcst! s com"onts ,.,,~rc 

rC:':0rrJd to 'i th approv:J.l by thJ Lord'::.nnncallor in 

Di:r.;vcto r of Public . Pro,'] JC utJ:2.!l.3 v . Lilbourn~~ (197 3 ) 

1 -,11 ~ . t . 440 " t p . 452: 

" In "\ddi tion to tllC' v'1.1u":':".b10 
dir.Jctioa to thJ j llr:l, thi s SUIl1.I!linc-ur 
'1.P;':':;'\I'S to m,,) to contC1l.n ~ proposi tiOl1 
uhich is a .... ntr ..... l to th -"1".ttU'J Ol~ corro­
bOI':l.tion, but ~"hic!!. doc'3 not """pp0'1. r to 
d'1,t0 to h ..... vc b..:0n CmlJh'"',s iscd in ':ny 
reported ~nglish d(.;cisi.on until the 
opinion d ,::liver~d in Director of Public 
Pros.J cutions v . FL)st Jr -by Lord rIorris 
of Borth- y-G.!st 1.1thol1..Jjh it is implicit 
in th ~n '1.11 . Corrobor ...... tion is only 
roqui r cd or ~1f ,~or.lc() if thJ wi tnc-ss 
i~-::I]uirin:; corrobor ..... tton or givin:: it ~s 
oth:Jr\-:is.) er Jdi bL! . I: his vvid0ncc i s 
not cr;JdibliJ, ,.,i-(;n:)s~ds t.Jstimony should 
b·.] r0joctod ~nd th.; "1.ccuscd ::-.cquit tcd , 'ven 
if th,J r ; could. b::lound -~vid,-:ncc c-:p"1.bla 
of beint; corroboration in other tt)stimony . 
CorroblJr'"l.tion c:).n only bo.] :1.fford cd to ot 
by '\ ,·,i tn,~ss ",ho is 0 ~h0rwi3c to be 
bcliov.}d . I f 'l. ,,,i tncss I s t c')t imony f,'1113 
of its ovm in:.nition th0 ll,uDstion of his 
n ccd i nc;, Ol:' bcin; c1.p"1bll' of :~ivine: , 
corrobor'1tion dOGS not ~ri3 ~ . It is for 
this r0. :l.$on th1.t ;Jvid:Jncc of coru.pl'1.int 
i s '1.cc..:.!ptl1.bl(: in r-:rc cases to dc.fc-:tt a.ny 
prClsumption of con ;cnt ~Lnd to 0st1.blish 
consist0ncy of conduct, but not ''.3 
corrobor'1.tion . Th ..:.! jury i s enti tl:)J to 
c X'lminu -:tn), evid _)):'1, 0 "'; of compl '1.int, in 
ord e r to consid..:r L,....:: 4u..::stion Hh .... thcr the 
wi tness ia ~r..Jdibl:) "".t .'1.11 . It is not 
c nti t10d to trC ,'1. t ·~h').t ..;vid ..;oncc '1.S 
corrobor1.tion b.}c~us ..; a litn033 , ~lthough 
othc ruis0 er .)dibL.: I e .... nnot corrobor.::.t,) 
hims..:1f ' - i . e . th l) t;vid~ncc is not 
'ind.;op,:md:)nt t csti',:O!lY I to sSLti.sfy :'hc 
r..;oquir CITIC'n t l of eorrobor~tion in 
R. v . fu.sk.:.:rvil10 . Of COur')0, the [nom-:.mt 
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'1 t Hhich th0 jury must m1..b~ up it.3 mind 
is :"it th·.) cnd o f th") C3.SC. ThC'y must look 
at th...l ..]vid;:;nc..; aa ""'. "Thole b..:.:for0 'J..ski~ 
th,~ill3:Jl vue ,.,hcthoJ!' t:l::: 0videnc0 of a rSi V,1n 
witni...'3.3 is cr0diblo in itscl:L' .nd HhuthJr , 
if othJr'lIisu crJdiblc, it is corrobor~t,Jd . 
U.Jvurthcloss , corrobor"ttion is ,"'. doctrine.: 
qpplyinci to oth0ruj.-90 cr.::diblc tJsti:nory 
"\nd not to t stiLlony iner Jdibl,: in it::.:...:lf . It 

For our p"lrt vie r'.rc 04" th..: opinion thnt the 

cvid,~nc·:: given by J'll~ \.ntoni o should h~v;." r'lisL:d 

er"\vc ·4.oubts in th..:- lC:lrnJd thgi9trtlto I s mind '1.nd he 

should in our view h''.V0 so diroct.Jd himsoli' . 

le turn nou to con:3i1.Jr if thoro.) \Tl?,S oorro-

bor'1.tion o f J'l.le _ntonio 1 s ..) vid · .. mco I 

The lc"\rnod Ju1gc st-~tcd: 

11 There: 'Wr'.3 cL.I:1.rly in the 'J.PP.Jll'1.nt T s 
c'1ution0d st:1.tcm .. mt to th,.: polico d!ltod 
2,rd II'1.rch 1979. 'HhLch the r'hG!.3tr". to 
'lftcr '). tri"11 vIi thin '1 ~ri ....... l '1.dmi t L.:d 
into ovid~nco , st'1.tamcnts which indcpan­
dontly corrobor'1.tcd th~ story told by 
J'\lJ \ntonio in c,Jrt .... in m .... t0ri::l.l p"1.rticulnrly 
'1.bout his tcllin,~ l>hD.t uitn0s3 ' thnt the 
prison.:.:rs md corn.:) to town and th'1.t they h ..... d 
roturnod to the prison. r 11 

Th . .:rv W'1.S no corrobor:'.tion other th.:ln the 

c'lutioncd st",tom.]nt of 2;rd H.-'.rch , 1979 givun by 

appoll'1.nt to -Ch.; police officer . 

In the st ....... tom...:nt '1.ppell "'.nt ~dmits ?!. f"1.iluro 

on hie p .... rt to r eport th'.".t th~J prison:ors h ".d bvC'n 

".bscnt from "bout 10 P .r.>. on 5th J'1.nuwy, 1979 

until 4 'l. . ffi . on 6th J"lnu'1.ry, 1979 uhon t h ey returned 

to th0 prison . 

Th~ ~ppell'\nt in his st ....... tcmont ID'1i0 no 

'ldi:lission th ..... t h,J '1.ssistcd , conni v0d ....... t or ..... idcd the 

• 
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prisoners to csc~pc; in his vvidoncc in Court he 
d::micd th .... t he lent ::1.nY such ~S<Jist.".nc", . Th..) at:'.tJmcnt 

does not corrobor ..... tod th...: crimin"li ty ol th:.: .... cts 

".11 !{; ,J. "'.S ',in'3t the -..pP.Jll ..... nt by J"".l~ .:ntanio ..... nd 

L1 r.J. '.~1y inst'lnc:)s it is cquivoc'1.1 . 

In our vi ;\-1 the 0xtr'1. ju.Uci"'.l 3t"".t.)IilJnt do,,;s 

not provide strong corrobor'1.tian of J'1.1..::: "..ntonio 's 
Qvid...:nc.J . Thu lOl.I'n.Jd Na(3istr'lto in hiG judgmiJnt 
'1t p . 63 of the r-:.:cord s"'.ys: 

11 :lccuscd told P f7 his duty comp'1.nion 
for the nie;ht of 5-6/1/79. th".t ~h'lt motor 
v03hiclc .-1 ..... 8 the onc '~hv prison0rs hl.d used 
to ~ffcct th...;oir r.Jturn froLl 3uv-: ..... ftcr the 
du-i;y ('r,,:,:.1 shop h'1.d b.Jcn broken into; th"'lt 
!wcllsod h'1.d told PT/? th:--..t -~hJ prison..:r') had 
b.,~ -..;n t.o :3uV'. "'.nd broken into a shop l.nd 
stolen t'ntcho3 '\nd '~h'lt hJ, , .. ccuscd h."'.d 
:tllOli.:..:d them to bJ "'.bSJnt from thJir cell 
durinc; tIll: p0riod :i.n qU..J3tion . 11 

Thor0 is ne corroborntion comin...; from '1n 

independent sourCJ to corrobor ...... to "'.ny of the forJ­

coing cvidunc0 of J"'.l..:. '~ntonio; -:nd J ..... l,:::; '.ntonio 

c".nnot of cours~ corrobor"1.t..; hims"Jlf . 

Th-.J lc .... rne:d I4 .... gistr"'.tJ in his judgni.:nt 

f'lil.Jd to tl '.rn himself tlnt '-rhile it U'"1.8 compQtont 

for him to convict on the evid .nce of .... n "l.ccoi.:lplic) 

it :1".'3 d'1.UCUrOU8 to do so U .. '1l0BS the cvirl ·)nce H'lS 

eorrobor"l.tcd in som'] nnt.:..:ri"\l p1.rtieul'1r; thi'3 defect 

in the judgm.mt w'"'.s noted by th,e l.]'"!.rnud Jud.::c in the 

3U'lr .1IilC C!ourt \-Iho s'l.id: 

" The l C'1.rn.)d M'l.giotr:l.t0 in :1. lengthy 
considcrod judgm0nt fully r<Jvievred thc 
evid.JnC0 '''.nd sDcci.ficCtlly mvntioncd th..'lt 
prosecution .1i tn..:;oss J'\l0 f.ntonio h-:.d been 
er"l.ntcd immunity by the Director of Public 
Pros ~cuti.on3 f rom prosecution for his p'lrt 
in th.J offenc.Js . Ho did not how..:v.:::r ID..;ntion 
in his julgmcnt ·i:;h"l.t th..] evid,meo ol such 
vIi tnc3::: rvquir...;d eorrobor--:.tion . 1I ... .... ........ ... ... ......... ...... ....... 
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-\8 '1. profession'l.l r.nci.3tr'l.tc h...... lould be 
,,\,.,:tr....: th'"!.t J ..... l-1 .ntonia w ..... "3 l.n 'l.ccomplicc 
'1nd 1IlOuld b...: '1.lnrC of tho d :.n:;,.JJ' of r<)lying 
on th~ uncarrobor'l.t.J.4. ....:vi-i .. :mcc of such 
'l.ccompltc.J . 1I 

HmlJV.Jr, h"lvin..,; r·)g'"'.rd to th . ..' p':1...cticul ~.r 

r".cts of thi J C':l.,J.] i'r -' "'\rc of loh...: opinion th 1t it \T:lS 

on") in which, notui th3t'lndi~ ';~l.t th0 L..: ..... :cll,...;d 

M'lgist r :'1.to "/,,,,3 .:J. profession ...... l on'], it \1 ..... 8 0ss,.mti ..... l 

that the record should rJvonl c10':'.rly th-::.t h') h ..... d 
~.ppr,Jci'l.tod. the u:".ngcrs 0" convictins: on th...; .)vLl.ohcc 

of ..... n '1.ccornplicv W11.)ss it i.; corrobor .... t.Jd . 

'rom :. dot .... i10d "'.11'1.1ysi'3 of the .Jvid,,;ncc of 

the ..... ccomplic() J ',le &I.ntanio e,i v;,)n in Lhe ~hgi3tr-'.tC I s 

Court , the judgmmt of th0 l Ui.rnJd r1 .... g i str"'.t.J, ..... ml 

studyine the judgm;;nt 0:( the l)"\rnt:!d JudC'" in the 

Court b..:lo';J, "10 .... rc of th..: opinion th ..... t the conviction 

r(Jcorri.Jd '1gai nst the '3.ppe:ll ".nt 0." ".idin3 the pri'3oners 

to JSC'l.PC is uns ..... tisf'l.ctory . "e c'l.nnot 08C'\1)0 the 

conclusion th'\t tIw 'l.pp..::ll'l.nt -'.'1.S convictoJd upon the 

b'l.sis th~t thJ ~cco~plicu'~ ~vidcncc W'l.~ Gmply 

corrobor'l.tcd ~·lh'.1n in Z'1.ct uhil..: thoro) ''1.'3 some 

corrobor'1tion of the ""tccomplicc ' s cviuuncc it \ns 

vl.J'lk ?nd !).t tho bust cquivoc'"',l p'1.rticul'1.rly in 

roll. tion to the crir1in.:.li ty of 'che ""tcts '1.11.Jgcd 

<lg-:-..in.Jt 'l.pp .. ::d1 ..... nt . Thcr..;foroJ it is not '"1. C"tSl.) in which , 

by rC'1.son of the strcncht o~' thoJ corrobor1. ti vc (~vidoncu 

it I'lould be s:.f J to disroC;'1.rd the 1c ...... rncd rne:istrl.to I s 

f"..ilure to direct himst.."lf lully in his judgmont, on 

the ...;r ound th'"'..t ther..) vl'J.S in o.ny c~cnt 'lmpl(.' 

corrobor'ltion . Th~ corrobor~tion did not in our opinion 

rC'lch th'lt stl.nd .rd 'lnd th0 .)rl'or of 1'1\1 must result 

in th) convi'3tion b...:il16 qu ..... shcd . 
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~~ccordingly l'Or thu forogoin...; r.Yt30ns Ht.) 

~lloT'T th.:o "'.PPc"11; the conviction 01' '''.idin.:..: the 

priaon~rs to ~sc~pc contr~ry to scctio~ 131(0) of the 
Pen",l Code is qur\chud, .... nd the suntul1co of 4 Y,].'1.rs 

imprisonm:.:nt, impoSJd in r~spcct thcr..Jof, set 'l8i"lc . 

Th ... '1.ppcll,~nt did not prosccuta hi J "ppo'"!.l ~".g'linst 

his conviction for R~caiving Jtol..Jn Property 
contr"1.ry to section 347 (1) ('l) of the Pcn"l Code . 
In ..... ny e v ent 1;[.) h'1.VC no h:J'3it'ltion in s ....... yin: th'"'.t 

th~r-..: U'1.g "'.nplv ovid,jncc to jll"3tify the conviction 
'lnd HO ':1.gruo vith the lO'1rn<.:d JudGo's conclusions 
th.Jrcon . 

Accordin~;ly the conviction cntc:::'vd for 

Receiving Stolen Goods ~nd th0 scnt0nc~ of 18 months 

imposed in r0sp ..... ct thereof r0M1.in 0xt'\nt . 

(sgd . ) T. Gould 

VIe ~ P'1~'3ID3NT 

(sgd . ) C . C . lhrs:lck 

( sgd . ) B. C . Spring 
JUDGE 0;- \FP~t\L 


