
IN THE FIJI COURT OF APPJ:.L 

Appellate Jurisdiction 

Ci vil Appeal No . 13 of 1980 

Between: 

M. H . HOTOR3 Ln!IT;;;~ 

and 

1 . RAJ 'Jo\It\ REDJY 
dlo /<lunsami 

2 . DEO LINGA!1 13DDY 
s70 Nunsami Reddy 

!1r . H. C. Sharma for the Appellant 
!1r . G.P. 3hankar for the Respondents 

Date of Hearing: 12 June 1980 
Delivery of Judgment: 27/6/80 

JUDGMENT 

3peight J . A. 

Appellant 

Respondents 

These proceoo.ings commenced ''11th the above 

named appellant suinG the bTO respondents for the 
balance ouing in respect of :t. motor lorry purchased 

from the plaintiff . The 3tatemont of Claim :t.llceed 
sale, repossession for non- payment of insto.lm~nts 

under a Bill of Sale, r esal e of tho r epossessed 

vehicle and a shortfall "thich was claimed at 
$2,406 . 84 - subs'=!quontly amended to ,2,373 . 57 . 

The 9tatement of Def~nce and Countcrcl~im 

denied liability :t.nd asserted that the defend:t.nts 
(noli the respondents) had not been sc;:rved with the 
required notice of" pos3cssion but th..'1.t the vehicle 

had been placed in the h~nda of the p13intiff for 
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repair con3cq u:}nt upon D.n accident . 'rhcy cln.imcd 

th~t the pl~intiff h~d neglected to rep~ir the 
vehicle aucq u...'l. tcly '"'.nd had improperly d0'l.1 t 'vi th 

it and th,')n 'jo1j ita 1; '1. Gross unlcrV'11uo c3.usine;: 

10s3 to t he d0fcndqnts of ~4,450 . 

The history is not exactly cle,"!.r from the 

p l endinc::;s and tho '3vidoncJ but thl1 lC::l.r n(Jd t r ial 

judgo m'ld:J SOID"') d...:fini to '1nd most h:Jlpful findings 

of facts . FrOQ hi~ judgm~nt , supplJIDcntcd. from 

cert3in p3ssagos in the cvid~ncc which do not 
se-Jm to bo disputed, the fo l lol/inS chronology 

amerg,:,:os: 

313t J"n . 1975 

Mo.r . to J uly 

21 s t ,lug . 1975 

!1. tlg . - 3c p t . 

3-:;.10 of t r uck by a ppoll::-..nt 
to r espondunt s f or 55 , 000 

p l us i nter est ~nd othor 

eh:.r gcs $550 . 55 . Deposit 

p~id of $1, 850 . 55 . 

Fo ur or five monthly 

i ns t alcmts p'l.id. 

Rospondcnts h~d ~ S3rious 

'l.cc i dcnt \fith the truck "'l.nd 

it was taken to Nud"\li"l.r ' s 
g"l.r~ge but not rep"l.ir~d 

ther e . 

The ruspondcnts C0"l.SJd p~y­

ing in:3t'1.lmcnts ~s thoir 
sourco of i ncome der ived 
from the use of the truck 
h::l.d driuJ up . 
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25th 3ept . 1975 ~ppellant issued n default 

and repossession notice • 

3rd Oct . 1975 

Oct . 1975 -
Feb . 1976 

Fob. 1976 
onw:J.rd 

. \ b'liliff on beh'llf of th0 

~ppellqnt served th0 notice 
at ~:Iudali,J.r I s g~rag0 (ClquSG 
16 Bill of 331,,) and to;rcd the 
truck to ::::.ppcll,:tnt ' s compound 
at L':l.utok'l.. 

Rop~irs done undlr apncll~n~s 

direction but p~id for by ~n 

In.Jur"?l..nce comp'1ny und.Jr "\ 

policy p~id for by r3spond~ntrs 
ThoJrc is conflict <"18 to 

wh...:thor th0 r 3p'lirs "'ere 
complvtcly effJctcd or only 

'13 to 70~ of the ''lark rcquir:d . 

Th~rc is Jvidcncc which sugGost~ 
th'J.t not ~ll the Hork rJquir.JJ 

to put the vehicle into good 
order l:1.s~ttribut8.blo to the 

accident . It is possib10 th~t 

thG in'3Ul"urs 'ILJr') IJr..:parod to 

P.:1.Y only for ::1.cciclcnt d'lmo.ge 
~nd this m'lY 'lccount for the 
70% figure m.Jntion.Jd in 
evidence . 

The p:l.rtly r..3p:drcd vehicle ~.'['.S 

left in ..... ppcllnnt I s compound. 

lurin~ 1976 m3ny of the p~rts 
l'T.Jr] rcrnov.JrJ by thi.)ves, 

grc~tly reducins it~ ~luo . 

The ~PP011ant' s cou~8cl in 

this Court submitted that thGSG 



13th, 14th, 

,md 15th 

I'by 1976 

Ie.t.Jl"' in 

1976 (d:ltc 

not knovTn) 

Valu· .... tions 

103808 only Dccurcd late in 

the period, but this doe;] not 
i.ccord ui th th0 fimling of the 

lc~rncd judge th"1t they 

commenced lone bJforc ~cy ~nd 
continued o'rcr the p-.:riod . 

The ~pPQll\.nt advcrti9cd the 
v0hicL:;:~or 8:1.10 by t.)nJ.Jr 

\laB is, "h.Jrc iSIl. It received 
two offers of 'S2, 500 "'!.nrl 

$2,006 respectively. It 

attempted to 3ccCpt but the 
off0rors f3ilcd to complete . 

Appoll~.nt sold by priV3tc 

tr.J~ty ior 3 1 ~250 . 

Vnrious opinions \wrc cxpress.Jd 'l.S to 

V'11uos 3.t different times, :,nd the judsc 

".lcc.Jptod th.) following ·Jvid .. .mcu: 

Post-;~ccidont 

An 0 ~'fcr h:1d boon m"'1.dc th.J 

day before from 1. r,:;put ..... b10 

buyer \,lho knew the vchicL3 to 

purchn3J for ;P5,500 . 

The S:1m~ \'li tn'-!3s s'"!.w it vh,m 

70:~ of the n<Jcos8ary r.Jp"\ir 
''1ork h~d boan don~ . Rv s"lin 

he would h,vc oIfer0d $5, 000 

condition~l on tho work being 
compl~ted tut in its thun 3t~t~ 
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he c stim ..... t cd its V'1.1uc ~t 

$4.000- ]5 .000 . Tho judsc 

took thi~ fi8urc Lt ~4,OOO-
1:4, 500 . ~~noth0r t ruck 

opor'l tor S'1H it \<lhon it t.;"".s 

suppos()dly r .J1)-:.i r 0d , bu1- !l-J 

too thon~ht mor~ work Ir~FJ 

nocd ~d boforc ho would buy i~ . 

But in its th0n condition hv 
'\rlOuld h 'l. vc p'1id :34 , 000- 'p4 , 5 00 . 

No comment could h~ more justificJ th'1n ~ 
gont e:nco ea rly in tho judgment of 1·1illiams J. when 

h.:! s .::l id, " Th.:! plaintiff I sown plJadings indic.:tto that 

thar.J is some thing for them to cxpl:l.in . 1I ThQr .J VIa s 

indeed . :18 the judgu lat..:r comr,l,:mtod i t \.-as mos t 

significant th~t a lorry whi ch had had a pro-acci~ cnt 
value of ~5, 500 "Tas in the appollmr I J possession a t 

all material timos aft·:)r the :lcc:'..d, .. mt, it had in J uranc .) 

cover ad equate to ~ay for accident r~pairs, most of 

uhich war .:.: donG and yet it droppe d in Vllua to ~1 , 250 

and no ~vid cncc w~s call~d by th~ app~llant to explain 

all this . Indc )d the only r eal c;~pIanation '''as as 

to piIf~rage and this came from an ex-appellant 

amploy~~ cal13d as ~ witn0ss by t h e r~spond~nts -

and h] dwt3.ilJd many substanti'll parts which ''ior e 1t ol .n . 

NotT somu doubt 9.r03C a3 .. ~O the I J.,3al si tU'3.t ion 

of th.) a npcll".nt vis - a - \"'"is th~ v,Jhicl .) lihon it 'vas in 

it9 PO~8 ossion . r~d it b2cn ontrustud to th~ apo~llant 

as a r e pairer thon the company l:ouId h3.VJ beon bai l .,)".:! 

for rOt/ard 'Ji th thJ onU3 of proving that all propur 

caro had been taken . It apne~.rs, hmlOye r, tha t 

altho ugh thJ aecend r 0SponaJnt claimod t o bo unaware 

of i t, ~he r cpossdssion had b~0n 0ffoct0d pur 3uant 

to the pOvlors un,d .... r tho Bill of Salw. This indoed , . 
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must be so because th·) bailee for rc'O~ir situation could 

only bw bro~'ht about by thJ rJsponcdnts entrusting 

tllO vchic10 to the arpcllant ani tllis did bot happc...:n . 

Pos9cssion having b>3.Jn takon th.: grantor's intcr":':'3t 
comos to an cnd subjJct to a proper accounti ng in 
r0sp.Jct 01' th...: grantor ' s intcI'.Jst and subjJct to the 
duty of the grantc..) to CX0rcisc duI.) care . 

Counsel for appellant submittud that app;.:llant 
ti'as exonerated from all a ....... bs0qucnt 10".;$ by Claus....; 7 

of the Bill of hle "hi ch cmpowors rcposs..)ssion 'l.nd 

sale 11 •• • l'li thout bJing an3vlcrabL. .. for any loss or 

deficiency occasionJd thorcby ll . 

That provision, however, only protects from 
allu3ations of loss a rising from er incide:ntal to the 
sale - such as a claim that a b0ttC'r pr ice might hav..::: 
boon achieved . It doC's not cov~r acts o~ ncgliecnce 
causinz dam'3.(';J in th~ courS-.l 0;: ropos'1cssion -
John.on v . ryipr osc (1 893) 1. 1.B. 512 and a fortiori 

it would sC..Jrn during thv period of exclur,iv..J possession 
and control on part of the grantee- . Inu..)Jd in th) course 
of his submi9s:ion l"Ir . )har na. conc eded that !las hol d-Jrs 
of the Bill of ;ale their duty ,"as to 8-.lt thoJ bost 
pric!.) thoy could aft..)r r~pairs ll. 

In th0 cont.Jxt of this caS0 there wa~ ::\n 

obliGation to have the: v.Jhicle r;.'pair;Jd for r espondents 
had paid for that protocti on and to talw r.Jason'J.blc 
steps to pr event doteri oration f'rotl l·/eathvr or tih)ft 

p,:mdi!l0 r03al", . 

I t is obvious that neith.Jr of thoJ30 dutios 
was dischargod . 
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Some doubt might arise b.Jcausc of the 
diffGr0nCC between th.=! 1'li tncs ~C8 as to the degree 

of repair 'Ivork done, and the cons-::q u, .. mt valu...: . On 

onc vL...:w it ';iaS shm'in that mor ..... \lork could have brought 

th.) vchiclo up to 35,000 - thJr0 "Has a mention that 

some 01 the r .... quir;Jd ':lork was not caused by the 

accid~nt . Howuvor, tho second r0spond~nt took tho 
stand that mor') ~Tork ,;as needed an'l r0fus.Jd to sign 

the insurance clearance and he was encouraged in 
this by !'Ir . ,ill 3am, tha appellant's c:::'cdit 

controller . D.' . 1 Hha 'rae intorvstod in purchasin;:;, 

said that at tho time of his ostimato of $4.000-
'1)4,500 there was 'Jtill 'lork to 1-)0 done, including 

damago to thQ pdtrol tank an:l the cab - and thes . .} 

wer.,] items that J . 11.2 - also a truc1c opera tor -

and the second r Jspondent said had beon damqgJd in 

the accident . It had been cl~arly signalled in the 

r espon:L .. mts' counterclaim th~t 'che apncllant h~d 

not properly repaired the vchicl.:, yot no cvid-.:nce 

\"Ias offered on bIJhalf of appollant to displac0 the 

respondents I .J vid cnc,J \-Ihich backed their count..:!rclaim. 

It is not surprisins that th.J l..:!arned judge said 

that the 70% related to "n;::;ocessary rsopairs;! and that 

proper repair NoulJ have broU[:ht che value' to 

$5,000 - tho difference from thoJ pre .. -accident figl.<r.J 

would of cour:]o b~ attribt.:.tabl...: to depreciation 

inoJvi tab1 0 from knowl...:dg o that "I.ho v...:hiclc had 

been in an accidont . 

"le have said that the grantc0 in pos;:wCJsion 

owes a duty of care to th0 grantor and is rJsponsiblc 

for lo ss occasion ,~d by failine to ta-ko reasonable 

St3PS to discharg0 t :lat duty . In the present 

circumstances it had the oblig~tion to guard 

against physical loss.Js by th.Jft, and obviously 

f ailJd to do so . It Rlqo haj ~ duty to t~(0 thv 
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other r oa.'3onabl;:) stop, namely to utili30 th.J mon0Y 

from insurance funds, available at no cost to itself 
but p::1.irl for by rcspond:mts, to r3pair thJ accid.Jnt 

damage . Th.] .Jxtcnt of avail-:blo cOV.JI' i~ not clcarly 
r::lv,,;1.10d by tl10 c vid ,:mc') but a~:l JOJ have i.lr':':'ldy 

mcntio1l0d both the s...)cond rospond~nt "lnd the 
appollant ' g credit manager took th.1 position th3.t 
thcr..) '.!'\s more uork 3till to b0 done, :md th0 trial 

judg~ has 4Ct0d on thi~ in fixing the achi ~vablc 

post - accident valu..; 3..t $5,000 and ''',J sco no rO'3.son 

to disturb that finding . 

1.JC conclud3 that the learned tri;].l judg...; ins 

entirely correct both in principle '3.nd on dot~ils 
of v.:!.luation . Th0 !3.pp....:al i3 dis:nisscd with c03tS to 

be taxed if not agrc....:d . 

(Sgd.) C. C. Marsack 
Jt.roG E O~.. APP ~.·_L 

(Sgd . ) CL 'l . Spoight 
JUT)G",]: 0"1i' :.PP~:.L 

( 'lgd . ) B. C. Spring 
JUDO ~ o-;.~ APr ~_\'L 


