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This is an appe81 :from a decision of' the Supreme 

Court isoued on 22nd March, 1966, actin~ in exercise of its 

appellate jurisdiction in civil nroceedinps instituted in the 

Mar:istr13.te's Court of Snva. 

The facts of the case are simple. The Respondent 

is the owner of resident:L2l 1:1rerniscs s:i. tuated ,':It ITo.6 n-orrie 

Street, !1uvr:1, r,rhich he h8n occLT!,•ied for mrmy years. 1\t all 

material times he has ~ra~n his ~o~~stic ~ater from the o~Jlic 

water supply 1'1hich Js nnr'!Pr the sk1tutory control o:f the 

Commissioner of ~ater Gurply. On 26th May, 1965, a servant 

. of the Commissioner enter~d upon the respondent's premises ann 

disconnected the ,?rater because the l'es_nondent, so j_t was 

allep:ed, was in arrears in the mun of' f'.'.1. 1. 9 with his 

payment of charges for water consurnotion. It is not disvuted 

by the resoondent thnt this sum ~7,98 owinr: but he h8.S stated 

in evidence thot h0 h,,vl receJvecl no rlernnnd for TJ8,Yment. ·\ft,1-;r 

considerable correstsondt'.'mce between the respondent and the 

Commissioner, the resron~ent instituted proceedinps in the 

ifap:istrate I s Con rt against the .,\ ttorney-"eneral cla1ming 

damages. '!'he claim is pleaded in trespa,:s anr:'l the rc.s1)on1'!ent 

contends that the Commissioner had no J.eral right to disconnect 

the water and that consequently his servant committed trespass 

when he entered upon the respondent's property in order to 

do so; and the re8ponden t claims ,.c;.5 damr1ges and costs. 

In the Magistrate's Court the rn•oceer:li.nr:s took the 

rollowing course. The record of nrocee~inps ~as maintained 

ln shortened form ptu'c.-iunnt to thP, Qrov1Fdons of sr;cti.on 63(,3) 

of the Pc1ristr~1tes' Gonrts Orclinnn~e ( r::,cip. 5). Hel ther riarty 

to the 1JroccerHnrs reqnr::Rt,e(J t:.hnt 3 f1c1ll. note nhonln be 1~ei:-!t 

r-inr'l be:f.'ore this r:onrt both p::irtl.er:' ll'l.vr~ st.nt8d th'J.t t-,hey '"'ere 
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no f·,·i_r:,fie,1 r-:l. th tJ·,," note i:thj_ch the Lhr"is?fr:1 te 

took. 1\t thP. 0nd. of th,:, rec;onn(lPnt's cnse t.he Grom1 snhmitted 

that there 1··8.S no c2r-;e to answer anrl tenc.1erPd no evirlPnce. 
1i'or Gome rer:i.son, wl1J.ch :i.s not clF::;:i_r, r,ossibl.v by nn rn,,.·,rslr:ht 

on the part of the Mnr:ri.1:1tr8te, Crorm. r;r:-,unsel ,-,as not nut to 

electi.on nnr1 th8 l'arriotr'lte rnlerl 111wn thP suhmission and 

rH2rni.r:rner1. thA respont1ent's snit. The rr-csnonr1rmt nppealed. 

In the Supreme Court the case ~8G ar~1ed on the evldence so 

far arlrlucr'd ln the Gou rt belo1'.' .<1n1l the le:-i rnr,rl .T1yl rre fonnrl j_n 

favour of the r 1,snonoent and rlirected th8t th8 cnse he rp,nij Lted 

for retrial de_novo. He then made certain orders as to costs, 

namely that the Pes1°onclent be aTnrded the costs of' t.he r>.ppeal 

and in the Court below and alao the costs of the rehearing in 

any event. 

This appeal is broud1t 2~ainst that decision and 

those orders as to costs. 

There are six grounds of appeal. The first two 

grounds deal with the interpretntion of sections Band 9 of 

Water Suorly Ordinance (Cap. 89). The appellant contends 

tlrnt those two sect.lens 1nust r1e construed :inr'lepenrlently of 

each other. The thira ann fourth rrounds of a9peal alle~e 

that the Judge on appeal in the Court below erred in law in 

omitting to rule that there is no stritutory oblir:ation 11.non 

the Commissioner either initially to s 11pply ~ater or, having 

commenced a snpply, to c0ntinu,3 it. nrounn 5 contrmds thr1t 

the ,Tnn,r:e ,'.rA.s '.vronp: :in rli n-~cting u rr trial c.~13 nQV_Q. /md 

f'i n811.v Ground 6 r1eals ni th the ol'rl.ers made as to cos ts. 

I will deal with the grounds of a9peal in that 

order. 

The ar;ipellant IL?S contenrlerl before this Court thr;i.t 

section 8 (a) of the Ordinance deals exclusively with the 

case where the Commi □ sioner may require a consumer to rive an 

undertRk:inr:; to pa;v the consum_pU on ch8rp:es ano that in this 

ca.se, and this cfl.se only, 8.G I 1.m,,lcrs / ::ind the appellant I s 

Argument, is the qnent:ion of notice rr=:lC?vant. ,\s a m;:itter of 

construct:i.on I trd.nk tJwt c<'ntent:inn :i.s rirht. It :i.o to be 

observed that the reference to thirty days notice is not 

conta:i.ned. in the heacl nortion of the- sect.ton 1rrhich '.c.'Clllld 

indicate that it ann11er1 to all the letterer! par0ri:r'aphs vd1ich 

came after, hut is insert.ea only in the body of rararrRnh (a) 

of the seoction '"hich, j_n 1n.v v.i.e1
·•, inrlic,"lte cle,:irl,v thnt it-,s 

opera.tion in confinecl t.o the rrovistnns of f;Ji."'t pnr.·1r'T,1r,h. 

That heinr so, contends the anpellant, the provisions of 

p8r/"lgraph (b) of th,':1t f'erU.on nrr~ 1mt1'n.mrnr;llen by nny 
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reguirement as to notice 81:. all nnd the CommiRsioner is entitl~ 

as of right to terminate the su7ply of water at will at any 
time without notice. The appellant then contends th::it section 

9 o:f the Ordinance standinrr j_ndepenaently of section R, r'i ves 

the Gommissioner a power of entry to ao certai11 things, one of 

1rhich, specifierl in nnrn,..,-rnnh (rl) is thP cHsconnection o:f 

water at will, irrespective of the reason. 

If those two sections are to he read independently 

of each other in all respects as is contended, section 

8 (b) would only entitle disconnection when a default was 

made in the payment of a sum of money due. 1'\ut section 9 (a) 
would entitle the disconnection of r.·a ter at will even though 

nothing was due, where for example a consumer may have overpaid 

his account previonsly and in f'act be in credit. If this 

interpretation is to be accepted section 8(b) becomes 

superfluous to thP, ler;islation al t.orrether, becnuse it v10uld 

not matter v:rhether def:=i'.1lt 1,·cis nw/le or not, the rPsnlt V":01-1ld 

be the same. It ts an cntnlil.ishe,-1 rule of construct i_on U1at 

effect must where posnible be rriven to each provision of an 

Ordinance. In my opinion effect can only be riven to section 

A(b) if it is read as a qualificntion of the powers of entry 

grs.nlecl. by section 9(r1). 'f'Jd.s inte.rpretnt:i.on does .no violence 

to the statute. On the contr,1ry jJ, rcJ11oves ,,,,hat is other':1ise 

an apparent inconsistency and makes ~ood sense of the sections. 

In my jur1gmen t, therefore, where the re:=ison for the disconnect

ion of water is a default in payment of money aller;ed to be 

due, and it is not sugr;ested in this case that there ~ns any 

other reason, then the reJ.evant portton of section 9 (d) can 

only be invoked if the conditions nnecified !n section 8 (b) 

<.1.re establishe(1, nnmel;v f-.fy1t rnonrcy is ,1,_1e Rnrl p.9 _ _ymm1t is in 

default. 

If I am correct in this view, then in order to 

determine 1nhethF)r the Gomnd.ssioner, through hiA nerv1J.nt, 

trespar.sed 11.pon the resnoTHl.ent' s premises or not, i. t bP,comes 

necessary to consin.er v·het.hr.,r th8 r0or)ondent was rit the time 

of the entry in d•~fault of pn,vment n:f money cl.ue. 0\'.1:in,rr to the 

course Tihich the proceedings took in the Vapistrate's court, 

only the evidence of the respondent is before this court. !Tc 

h8s p-iven evidence that lie rJic'l not nt .ciny t1me receive a 

demand for payment of tlie sum of r>1. 1. 9 until the C;omrnission

er' s servant entered hjr, premises to rlisconnect the 1.".1nter• when 

he was j_n:formecl, upon enq1dry, tha.t the disconnecti.on i'.'88 due 

to his failure to pay thnt. amount. He says that he imrnedi8tely 

tendered a cheque for the sum but that the Commissioner's 

servant refused to accept it and took away the n•8ter. It hns 
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been stated in the caGe thRt, B bill wns oosted bnt there i8 1 
ev·idenr,e of that,. 1rhere is only the evidence nf non-receipt • 

. /1.ssuming therefore, for the purposes of this ;Jnd[~mrcn t, thf:lt 

the respondent in fact received no notice in the fn1m of a 

bill or r'lem9nd tlwt the s 1.1m in nnr?Rt:ion 1.''8S owinr, cnn tt be 

saJ.cl thnt he was in rlefrinl t 'i' In n c.<:ir,0 such as a ,,.,ater sUl_)Jily, 

or a continuous supply of any other commodity, it seems to me 

that money cannot, be considered 88 r1ue :for r;iayment until the 

amount has been ascerb:d.necl. 'rhi~ is rJone by measur-Jng from 

time to time the quantity of the commodity consumed ond 

computine: the price. I11 tl1e menntime further qnanti ties o:f 

the commodity aI·e beinr; consumerl. nll the time for ,,,11ich money 

is accruing but it cannot in my opinion be sairJ to be clue 

until another act of mensurement and computation takes place. 

That seems to me to be the first lerr n:f Aection rS (b), nnm8ly 

the deter•minntion of the nojnt sf, ,yflich money becomes due. 

The r;econd leg of th,<it pr-irnrrrrrnh reonuires cleterminnU.on of the 

question v,:h8n is the connnrn,sr in rlef,'lnlt of poyment'i' In my 

opinion a person c8n harrlly be so:i.cl to bA in nefaul t unless 

.he is made aw1n·e of the amount Y.,lti.ch ts due. ·."./here 8 peJ:son 

1iuys a pound o:f sup:ar it mir:ht be said that he 1s owa1·e of 

the amount r'lne ab inj,_ti o rinr'l as a deb tor it 

· come to the credJ.tor, hut that can scE1rcely 

the amount due j_8 ascertrdned 1\v the reaclinp: 

is 

be 

of 

his 

the 

3 

duty to 

C8AC v;here 

meter by 

the seller anr1. the Reller el8cts l;he tin1 A 8t 1.•d1i.ch lie will 

take the rPaoing ancl compute thP 1Jricp. In th0 nbrcen('.e 

therefore of evlr1.ence to e,C1tahlish l:lrnt the rPr:rnonrJent lrnd 

been mc1de m'.'are of the flmnnnt due or, but for h:i s n':crn 1:rj_Jfnl 

default or neglect, v,oulr.l have hPen mmle a·,,are of it, I do 

not consider thn t he cnn b~neld to be in clefaul t o:f p~tyment. 

It has been menUonerl in tllP c,qp.e, thou,r:rh o·:•in,n: to 

the conn=ie which the procP.ecUnr:s J1ave b11'en no evidence hns 

yet been hearcl on the r1ntter, t.hnt r:i. J,i_l.1 1."8S nostcvl. In 

none cont8ined :in the (1rrlin8nce :i.n (J!Jesti.on herP, I e,.in f:inr1. 

no general proposi U.c>n of le.r1 t.hn t, the por=iting of 8 cornrmnic·

ation pjves rise to an j_rrebntahle pr0s11mpttnn of r0ce:i.nt. 

at the most riroof of pos t-.inp nd.r,Jit 11e r,nken as nrima fs1c:Le 
evidence of receipt. 

Por the ol,ove rensonn I rln nnf, fj_n,1, ·i.n t·.he obsence 

of' further evirlerir)e, nnrl ! ;:irn 110! fnrn-')t,l·,i.nr: thnt. r,vi.<knce 

:for thA appellant hos not yAt. hPen heora, thnt Rection A (b) 
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of the On:,_i1v1nce j R s8U p,f:'i_ed ,1.n,1 r!nnsP.rinentl.v, :1R I h"lve ~

RlresvJy foDnr1 thnt nection 9 (d) imwt lir; rearl. f-l1J1,,ject t!10r 8 to, 

on the nl8in conr-:trnctfon of those two sections I am of 

opinion that. it h8G not 1-v!en ep,t·,nl,lished 8.t this r:r.s1·e of the 

case that the Comminsion~r ~os ~11titled as of right to enter 

upon the resnondent' s property for the purpose of' disconnecting 

the water for the reason Alleged, rn:imely defanl t in payment 

of money due. 

As far s.s thiG :Jspect of the C8se is concerned that 

could be the end of the matter, but rrounds 3 and 4 of the appee 

ellege thc1t the learned ,Tudr'.e wE1P, wrong in not specif'ice1lly 

finding tfmt no ste1tutor;v oblir:atL-in lies upon the Cornmissioner 

either to supply water initi8lly or, hcivi.nr commenced, to 

continue to do so. I shall express mv opinion therefore on 

those two Rrounds also. 

I think that there is such an obli~at1on. It is true 

that nowhr~re ooep. the Un1innnce RnPcifical1y Gt8te t.hnt there 

shall be an obligation upon the Gommissioner to snpnly and 

conversely there is no navinn: provision wherel,y j_ t js declared 

tlrnt nothinp; j_n the Oroinsnce shr:d.l be construer1 as imnlyinp; 

such an obligation. The nrovi.slonn of the Or~inance must 

therefore be cxomine,l ns ,'1 ,;,)iole :i.n orrl.er to S"":ek the true 

tenor of tr1e relevant provisi.ons. 8pc,a1diw for ni_yself J have 

no hesi tati.on ln finclinr tJ1at such an oblie;atton ari2.es b;v 

implic8tion. F'or the appellant j t 1:.'an cc:ntenaec1 th,1t the 

provisions of the Orrlinance are merely perniJ,,,sive in l'elnt:i_~)n 

to supply because the suJJplier of the 1r'ate1' is the Crovm in 

its Government of Tci,ji. I will concede thnt where a r1overn

ment department enters the market to provide a QUblic amenity 

it is usual, inrleea it msy he nPceGsary, to cover the act:i.on 

by statutory authority. But thcit r"loes not mea.n that the 

str:-1tute in nuest:i.on is not subject to the ordinary n1lP.s of' 

construction. It is i•rell l~no'Tn that, und tliere are a rren.t 

many cases in vvhich, part.:l.cnlor po.rmir,sive cxpresr:dons such as 

"the authority may" or, as in tlds case, "it s.!Jall be lnr!f'uJ." 

etc. • have bren construe~ in th~ context of a D8rtlc1:1lr::ir statute 

and c1rcumsta.-i1ces ns hsv1nr" oh11r:,3-tor,v eff8ct. I Unnk that 

this :Ls the css9 here. I nm I'.orf.U'ietl :in this vier• not only 

b;y the worn_inrr o:f seci-.i nns ,~, c:::i anrl 1 n of the OrrHn,,,nce 1•'hich 

,rro lnto consirlernlile n13t.:1il rip, t.n the c:irenrrnt'Jnces :i_n '"'hi.ch 

the Commissioner rn.ci.y rl:i s1connec t. .ci R!Jr,nly of ,.-'8 t-~r 0nce 

cornmencecl, ancl in tJy,, c0r-:P. of rlr:;fnnlt jn P8:Vtnent the durntion 
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b 
of' the disconnection, bu f:, nlr;c r,_v 1-.lie nrovi. P. i.nnn r_,f ny-J. '1.'."'G 2, 

3 ann h of the 1'/J tr:;r Su1::1lY By-J.a,':s 1955, 1.·.:hicli prescri.he the 

manrrnr in vd1ich 8 member of' the r,11blic r;hall oht<:1in n •·•nt.c~r 

r:::11.tirily ini tictlly. These nrovisj nns o.np88l' to me t.o j_rnrly 

that once 8.n n:,olic'lt1nn in re:c1c,ivP.d b~r tJ1e Comrnin2,ioner in 

the form prescribed in By-law 2 ;:,nrl. the fee prescribed j_n B,v

law 3 has been paid, then the Commissioner may only refuse to 

grant the a 1qJlic8 ti on in the d. rcnrns t:lnces specified in By-law 

4 ■ !Jnless an obliration is implied it seems to me that sec-

tions 8, 9 and 10 of the Ordina.nce and By-law Ir of t!Je Dy-l2ws 

are rendered larRely meanin~less. zyor the above reasons I 

think that the le2rnerl ,Tni'l,rre 1•·,1.s rip:ht to make no contrary n.1-

ling on the matter. 

As to ,a:ronnd 5, 01u' nU·,pni ·r:in !1,r,,s br,r=;n rlJ•,'Ji:,n to 

cert8in anthori ties, in nnrtic11lar Yui,ll _ _v. Yuill_LJ.9/.15-. Probate 

i5l dealinE; with the matter of election. I think it n,nite 

clear thBt where counnel in a civil matter has not for any 

reason been put to hin election hio ripht to call evirtence is 

no t l o s t . I t. on 1 y h P. c n n1"' r, l on t i f he j 11 fa c t P l. e c t n no t to 

call Pvirlence. It is 1u1fnrt1.1ncote th~f-. counnel 1.-·as not put to 

elect:i.on exr,ressly i11 the f'nr'JGttnte's r,onrt fts time ond 

. expenr:~e mir:ht have br:en :-v1ved. T\nt hoic,ever tha.t may be, as 

I woul(l. for thn rensonr:: rilinve 2.t~) l.•,r:1 nohold the Oisclr::ion of' 

the learned ,Tudp:e of t.hP ,Supreme (:NU't to the eff'pct thst 

the Hci.n:istr2.te \".'88 v,rronp :LTJ nonsni tinp: the re~.nonr!en t 11pon 

the RllbminRi on of no cci.GP to nnm':er, J tldnl, th:::i. t the C,'.:\se 

must be remitted to the M0,r,;istr::1te. 'l'lle complaint in this 

ground of' ar:ipe3.l is th'3 t the les rn1ccJ. ,Tndr,e directed a retrial 

Jie_Jl_Q_Y..Q. ''Vhy he did this is not clear, but v:i th resnect I 

think that he \'/8.S 1,7rong and I 1.?otilrJ clirect tlmt the case be 

remitted f'or continuat 1.on as thouph no snbmisRion hacl been made. 

Thst bririr-s n10 tn tile f:i.nol "rounrl_ of appeal 1·.·hich 

relates to the orrlr>.rG 88 to co2-ts. The car,e is only ,,,.·,1·t-Jv02rd 

ancl I c 8.n not f'i. ncl. th2 t tllr>. r! ro,·:n ll:::i s .'l c 1' eel 11n t(", Lh:i. n s ·f·. 'lJ''P. :i. n 

any ,,·oy impropP.rl.y so <is ~.o 11w l;:i Cy 0°nnlisinn• the 811r0Jlont 

in costs. 'T'he leRrnerJ ,Tud,r:re an1:ir:?rs Lo hnve hnsed his orcler 

as to costs on the r:rounc1 thnt had not the oppellant macle a 

snbmission that th8re 1''88 no c8.se to answ8r, the case 1."ould 

have heen c oncJ.u,1ed there s.ncl then :in the l'ar·i.s tr8 te' B rJou rt. 

I connot n.pprove of this r:rounrl h1:c,"nsr~ the <1npellon t 'Xar. fully 
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in costs. Costs rest in the rlJ.scrr:t:.i.on of the (;ourt hut that 

discretion mtrnt be exercir:;ed ,int~:i.ci:Jlly. It is true th3t !rnd 

the Magistrate pnt Cro1:;n r;ounsel to el~cti on exnenne ,cinc1 time 

might have been saved. But tlv" t '."'ri8 the r1u ty of the Gonrt 

and any extra expense arisin,rr fr•om ornirsrdon to r'lo so cn.nnot be 

placed upon the shoulders of one D:Jrty rather than the other. 

I think it unfortun8te that Crown Counsel, if he ~8s a~are 

of the procedure, did not snecifically ara~ the attention of 

the Uar;istrote to the matter at the ti~e, especially having 

regard to the fact that he 17as opposed l:iy 8 lay li ti,rr'.:ln t 1n 

person who ·would be unlikely to know of such proceduro.l 

nicet1es. But I do not think the rnBtter can be taken further 

than that. 

In the result I would dismiss main ~rounds of the 

appeal to the extent that the cr-i.Fce he remitted to the 

Ifagistrate with a directJon that the he8rine- he resnmed as 

though the submission of' no c,'.'1se to Answer had not been 

made; and I would vary the orders as to costs by dirActing 

that the costs before the Magistr8.te remaln be awarded in h1s 

discretion but that the Respondent b8 ~ntitled to the costs 

of the appeal before this court and also in the Supreme Gourt. 

~IUl)C:E UI!' J\PPEAL 

SlJVA. 

,June, 1 966. 
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netween: 

'l'HE A'!."l'ORNII:Y-GS::Nl;JRAL 
in and for the r:olony of ~i ji .Appellant 

- Gnd -

WILLIAM LilTDSAY !3AAC 
. . VL<!h.HIJ;;R . 

Respondent 

JUOOMEN1' Oli' MM<SACIL._. J .i1. 

I have hnd the anv1;mtap;e of readinp: the judgments 
of Gould, V.P. and Rodilly, ,T.,~. nnd concnr for the 

reasons set out in those jungments that the appeal must 

be dismissed and the c8.se remitt.>0 1J to the Farist.rnte's 

Court on the terms set on t in their ,iud grnents. I 

agree with the O10er RA to cnsts proposed by Bodilly, J.A. 

'Jgd) c. c. Marsack. 

,JU 011 E! O 1\ P E' C iU, 

SlNl\, 

13th June, 1966. 


