IN THE FIJI COURT O APFRAL
ivil Jurisdiection
Civil Appeal Mo, 8 of 1966

Between:
THE ATTORUEY - GEHERAL
in and for the qolony of Fiji Apnellant

- and -~

WILLIAM LITLSAY ISAAC

VERRIER Respondent

JUDGMENT OF BODILLY, J.A.

This is an appeal from a decision of the Supreme
court issued on 22nd March, 1966, acting in exercise of its
appellate jurisdiction in civil proceedines instituted in the

Maristrate's Court of Suva.

The facts of the case are simple. The Respondent
is the owner of residentizl premises situated at Ilo.6 MRorrie
Street, Suva, which he has occunied for many years. At all
material times he has drawn his domestic mater from the nublie
water sunply which is under the statutory control of the
Commissioner of “ater Supply. On 26th ¥ayv, 1965, a servant
of the fommissioner entered upon the respnondent's premises and
disconnected the water because the resnondent, so it was
alleged, was in arrears in the sum of £1. 1. ¢ with his
payment of charges for water consumption. It is not disputed
by the respondent that this sum was owinpg but he has stated
in evidence that he had received no demand for pavment. After
considerable correspondence hetween the respondent and the
Commissioner, the respondent instituted proceedinpgs in the
Magistrate's Court against the Attorney-Teneral claiming
damages. The claim is pleaded in trespanss and the respondent
contends that the Commissioner had no legal right to disconnect
the water and that consequently his servant commltted trespass
when he entered upon the respondent's property in order to

do so; and the respondent claims £5 damages and costs.

In the Magistrate's Court the proceedinpgs took the
following course. The record of nroecesdings was maintained
in shortened form pursusnt to the provisions of section 63(3)
of the Magistrates' Courts Ordinance (Can. 5). MNeither party
to the proceedinps requested that a full note sghould be hent

and hefore this Court hoth partier have stated that they were
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and still are qguite antiefied vith the note which the Hnﬁis%%mte
took. At the end of the resvondent's case the Orown submittend
that there vas no cepse to answer and tendered no evidence,
Tor some reason, which is not clear, noseibly by an aversicht
on the part of the Yagistrate, Crorm Counsel =as not nut to
election and the agistrate ruled npon the submission and
Aismissed the respondent's snit. The resrondent appealed.
In the Supreme Court the case ras argued on the evidence so
far adduced in the Court below ond the learned Tdre found in
favour of the resrondent and Adirected that the case he remitted
for retrial ggwggxg4 He then made certain orders as to costs,
namely that the resrondent be awrsarded the costs of the appeal
and in the Court below and alsc the costs of the rehearing in
any event.

This anppeal is brought acainst thot decision and

those orders as to costs.

There are six grounds of appeal. The flrst two
grounds deal with the interpretation of sections 8 and 9 of
Water Supply Ordinance (Nap. 89). The appellant contends
that those two sections musgt he construed independently of
each other. The third anAd fourth prounds of appeal allere
that the Judge on avpenl in the Court below erred in law in
omltting to rule that there is no statutory obligation upon
the Commissioner either initially to supply water or, having
commenced a suoply, to continus it. OGround 5 contends that
the Tndge was wrong in dirvecting o retrial de novo. And

finally Ground 6 deals with the orders made as to costs.

I will deal with the grounds of appeal in that

order.

The appellant has contended hefore this Court that
section 8 (a) of the Crdinance Adesls exclusively with the
case where the Commimssioner may require a consumer to give an
undertaking to pay the consumption charges and that in this
case, and this case only, as I undersiand the avpellant's
argument, is the question of notice relevant. JAs a matter of
construction I think that erntention is rirht. It is to he
ohserved that the referencs to thirty dsys notice is not
contained in the head rortion of the section which wonld
indicate that it annlied to all the lettered paragraphs which
came after, but is inserted only in the body of parasranph (a)
of the section mhich, in mv view, indicate eclearly thnt its
operation is confined to the provisions of that paprangravh.
That being so, contends the anpellant, the provisions of

paragraph (b) of that rection are tntrammelled by any
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regquirement as to notice a2t all and the Commissioner is entitg;g
as of right to terminate the sunply of water at will at any
time without notice. The appellant then contends that section
9 of the Ordinance standing independently of section 8, rives
the Commissioner a power of entry fo do certain things, one of
which, specified in paracranh (A) is the Aisconnection of

water at will, irreapective of the reason.

If those two sections are to he read independently
of each other in all respects as is contended, section
8 (b) would only entitle disconnection when a defanlt was
made in the payment of a sum of money due. Put section 9 (d)
would entitle the disconnection of vwater at will even though
nothing was due, where for example a consumer may have ovarpaid
his account previously and in fact he in eredit. If this
interpretation is to be accepted section 8(h) becomes
superfluous to the legislation altorether, because it would
not matter whether default ras made or not, the result would
be the same. It is an established rule of construction that
effect must where posaible be rciven to each provision of an
Ordinance. In my opinion efferct con only he piven fo section
B(b) if it is read as a qualificntion of the powers of entry
granted by section 9(d). This interpretation does no violence
té the statute. On the contrary it removes what is othervrise
an apparent inconsistency and makes mood sense of the sections.
In my judgment, therefore, where the reason for the disconnect-
ion of water is a defanlt in payment of money allepged to he
due, and it is not sugpested in this case that there was any
other reason, then the relevant nortion of section 9 (d) can
only be invoked if the conditions anecified in section 8 (b)
are established, namely that money iz due and payment is in
default,

If I am correct in this view, then in order to
determine whether the Zommissioner, through his servant,
trespassed upon the respondent's premises or not, it becomes

necessary to consider whether the rogrnondent was at the time

of the entry in default of payment of money due. Owing to the

course which the proceedings took in the Fapistrate's court,

only the evidence of the respondent is before this court. He
has piven evidence that he did not ot any time receive a
demand for payment of the sum of £1. 1. 9 until the Commission-

er's servant entered his premises to disconnect the water when

he was informed, upon enguiry, that the disconnection was due

to his failure to pay that amount. He says that he immediately

tendered a cheque for the sum but that the Commissioner's

servant refused to accept it and tock away the mater. It has
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been stated in the case that a bill was posted but there is no
evidence of that. There is only the evidence of non-receipt.
Assuming therefore, for the purpogses of this Judgment, that
the respondent in fact received no notice in the form of a
bill or demand that the sum in auestion was owing, can it bhe
said that he was in Adefault? In a2 case such as a water supply,
or a continuous supply of anyv other commodity, it seems to me
that money cannot be considered as Aue for payment until the
amount has bheen ascertained, "This is done by measuring from
time to time the quantity of the commodity consumed and
computing the price. In the meantime further guantities of
the commodity are beinpg consumed all)l the time for which money
igs acecruing but it cannot in my opinion be said to be due
until another act of measurement and computation takes place.
That seems to me to be the first ler of section 8 (b), namely
the determination of the point at whiech monéy becomes dne.

The necond leg of that paragraph recuires determination of the
question when is the consymer in defavnlt of payment? In my
opinion a person can hardly he said to be in default unless

he ias made aware of the amount which is due. “Jhere a person

buys a pound of sugar it might be said that he is aware of

the amount dne gb _initio and as a dehtor it is his duty to
come to the creditor, hut that can scarcely be the case where
the amount due is ascertszined by the reading of a meter by
the seller and the seller elects the time at which he will
take the reading and compute the vrice. In the absence
therefore of evidence to estahlish that the resnondent had
been made aware of the smount due or, but for his own wilful
default or neglect, wonld have bren made arare of it, I do

not consider that he can beheld to be in default of payment.

It has been mentioned in the case, though oving to

the course which the proceedings have falken no evidence hns

vet been heard on the matter, that a hill vas posted., In
the absence of gpecific statutory nrovision, and there is

none contained in the Ordinance in gquestion here, I ceon Tind
no general proposition of law that the posting of a comnmunic-
ation gives rise to an irrebutable presvmmption of receint.
at the most proof of posting mirht be ftaken as prima facie

evidence of receint.

Tor the above reasons I An not find, in the absonce
of further evidence, and I am not Fforcethbing that evidence

for the appellant has not yet been heard, that section 8 (h)
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of the Ordinance is satisfied and consermently, as I have fil
already found that section 9 (d) mist be read subhject thereto,
on the plain construction of those two sections I am of

opinion that it has not bheen established at this stare of +the
case that the Commissionnr vas entitled ac of right to enter
upon the resnondent's propsrty for the purpose of disconnecting
the water for the reason alleged, namely default in payment

of money due.

As far ss this aspect of the case is concerned that
could be the end of the matter, but prounds 3 and L of the sppe:
allege that the learned Tudge was wrong in not specifically
finding that no statutory ohligation liss upon the Commissioner
elither to supply water initially or, havinpg commenced, to
continue to do so, I shall express myv opinion therefore on

those two grounds also.

I thinlk that there is such an ohligation. It is true
that nowhere does the Urdinance snecifieally state that there
shall be an obligation upon the Commisgioner to supnly and
conversely there is no saving provision wherehy it is declared
that nothing in the Ordinance shall be construed as imnlving
such an obligation. The nrovisions of the QOrdinance must
therefore he examined as a vbhole in order to seek the true
tenor of the relevant provisions. Speakine for myself I have
no hesitation in finding that such an oblipation arizes by
implication. ¥or the appellant it was contended that the
provisions of the Ordinance are merely permi=give in relation
to supply because the supplier of the water is the Crovn in
its Covernment of Fiji. I will concede that where a Govern-
ment department enters the market to provide a public amenity
it is uvaual, indeed it may be necessary, to cover the action

by statutory authority. Dut that does not mean that the

construction. It is well hknown that, and there are a rpreat

many cases in whiech, particular nermirgive ecxpressions such as
"the authority may" or, as in this case, '"it shall be lawful"
etc. have heen construed in the context of a varticular statute
and cirecumstances as havine ohliratory effect., T think that
this is the ecagse heve. T am fortitied in this view not only

by the wordine of sectionsg 8, O and 10 of the Ordinsnce which

fo into considerahle detnil as *to the ecircumstaonces in which

the Commissioner may disconnect a supnly of wata2r once

commenced, and in the ease of Adefanlt in payment the duration
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of the diseconnection, but alsc hy the provisionn of Ry-lawg 2,
3 and I} of the Waoter Sunply Py-laws 1955, which prescribe the
manner in which a member of the pnblic shall obtain a mater
stpnly initially. These nrovisions arpear to me to imnly

that once an arnlication is received hv the Commissioner in
the Torm prescribed in Ry-law 2 =nd the lee prescribed in By-
law 3 has bheen paid, then the Commiscioner may only refuse to
grant the anplication in the circumstances specified in By-law
L. Unless an obligation is implied it seems to me that sec-
tiong 8, 9 and 410 of the Ordinance and Py-law li of the By-laws
are rendered larpgely meaningless. Tor the above reasons 1
think that the lesarned Judge was right to make no contrary -
ling on the matter.

As to ground 5, onr attent an has been dyavm to
certain authorities, in vnarticnlar Yuill v, Yuill (4945 Probate
18) dealing with the matter of election. I think it quite

clear that where counsel in a civil matter has nect for any

reason been put to his election his rirht to call evidence is
not lost. T4 only heceman lost if he in fact erlects not to
call evidence. It is nnfortun~te theot counsel vas not put to
election expressly in the Farigtiante's Court as time and
expensze might have been naved. But however that may be, as

I would for the reasons above stalad uphold the decision of
the learned Judge of the 3upreme Court to the effect that

the Magistrate was wrong in nonsuiting the reasnondent upon
the snbmisgion of no case to answer, [ think that the case
must be remitted to the Magistrate., The complaint in this
ground of anpeal is that the learnced Tudge directed a retrial
de novo. Why he did this is not clear, hut with resmect I
think that he was wrong and I would direct that the case bhe

remitted for continuation as though no subminsion had been made.

That brinps me to the finsl cround of appeal which
relates to the orders as to conts., The case is only nnrt-heard
and I ecannot f£ind that the MOrovn has aected no to thig atapre in
ahy way improperly so as to dusbily nenslisine the anpellant
in costs. The lsarned .Tudpe anpears to have based his order
as to costs on the ground that had not the appellant made a
submission that there was no case to answer, the case would
have heen conelud~d there and then in the I'aristrate's Court.

I cannot approve of this ground hecruse the anpellant was fully
entitled to toke that couree. UHae wna merely ereveising a

nrocedural ripht and cannot on fhot rround only he penalised



~ 7 - >

in costs. Zosts rest in the discretion of the Court bnt that
disecretion must be exercised judicinlly. It is true that had
the Magistrate put Crovwn Counsel to election expense and time
might have been saved. Put that was the Anty of the Court
and any extra expense arisinpg from ominssion to Ao so cannot he
placed upon the shoulders of one party rather than the other.
I think it wnfortunate that Crown Counnsel, if he was aware

of the procedure, Aid not speclifically Araw the attention of
the Magistrate to the matter at the time, espeecially having
regard to the fact that he was opposed hy o lay litipant in
person who would he unlikely to Iknow of such procedural
niceties. But I do not think the matter can be taken further
than that.

In the result I would dismiss main grounds of the
appeal to the extent that the cace be remitted to the
Magistrate with a direction that the hearing he resumed as
though the submission of no case to answer had not been
made; and I would vary the orders as to costs by directing
that the costs before the Magistrate remaln be awarded in his
discretion but that the Resnondent be entitled to the costs

of the anpeal before this court and also in the Supreme Court.

(3gd) Jocelyn Bodilly

D T T T e g

JUDCE O AFPPEAL

SUVA,

June, 1966.
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Between:
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WILLIAM LTUDSAY T3AAC
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JULGHMELL OF MARSACK, J.4,

I have had the advantape of reading the judgments
of Gould, V.Ps and Podilly, J.A. anqd conenr for the
reasons set out in those Jundpments that the anpeal must
be dismissed and the case remitted to the Faristrate's
Court on the terms set out in their Judgments, I

agree with the order ns to cagts broposed by Bodilly, J.A.

5gd) C«C. Varsack.

JUDFE O APPRAL

sUva,
13th June, 1966.




