IN THE FIJI COURT OF APPEAL %36?

Criminel Juriasdiction

Appeal No, 3 of 1366

Batween:
PAUL BINATAKE TOKATAKE Appellent
- and =
REGINAM Regpondent
AT, N, Denoki for Appellant
B.A, Palmer, Senior Crown Coungel, for Respondent

JUDGMENT

This is an mppeal against conviction snd sentenca
of two years' imprisonmant passed by the High Court of tha
Wegtern Pacific sitting in first instsance at Bairiki in
the Gilhert snd Ellice Ialends,

The asppellant was charged under guhsection (2)(a)
of pection 17 of the Larceny Act, 1916, of the United
Kingdom, which, by virtue of section 15 of the Western
Pacific (Courts) Order-in-Council 1961 is applicmble to end
formp psrt of the law of the Gilbert snd Ellice Iglands
Colony, He was charged under that section with the theft
between 1.14.63 snd 30,6.Al on CGeanton Islend in thm Phoenix
Group, of certain sheats of aluminium roofing belonging to
the Colony's Government, he being during that period the
acting District Commissioner of the Taland,

At his triel the appellsnt wea unrepreacsnted end
sinca hia convickion, being dissatisfied with the decigion
of the trial court, he hnm appealsd to this Court snd hens
drafted the grounds of appeal in parson. Thoaees gronndn
of appeal specified, in respect of the conviction, only
two grounds, nsmely avrror in interpretation from the
Gilhertase language into English in respect of one matter,
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and inshility on his pert to eall certain witneases in hisgyc)
dnfence because they hnd already left the Colony snd ware

nnt readily availsble., As regards the sentence the appel-
lant complaing that 1t is too severe having regsrd to the

circumataneces,

Mr, Deoki appeared for the sppellsnt, and, in our
opinion, bas quite rightly conecedsd that he is unsable to
support either of the grounds of appeal raised by the appel-
lant. We agree with him in this, But he has sleo not
taken the opportunity which was open to him, both prior to
the hesring of this appenl, or, with the expressed consent
of Mr, Palmer appesring for the Crown during the hesring of
this appeal, to seek leave to amend the grounds of appeal to
include the general issue as to whether the waight of evi-
dence taken as a whole is adequate t0o austain the conviction,
We think in this case that Mr. Deoki ought to have availed
himgelf of thls opportunity in the interests of his client,
and to have srgued before us the general merits of the case,
Howaver thet msy be, wa do not coneider thet this Court 1is
in sny wsy estopped by failure to plead that issue in the
groundg of appeal, from reviewing in the interaests of justics,
tha evidence ss a whole, Indeed, we would go further and
gay thst it 1s tha duty of thls Court to satisfy itself that
no miscarrisge of justice should occur, and this we propose
to do,

———r

Now, in this case 1t ie slleged that the sppellant,
being the eeting Distriet Commissioner of Canton Islend sndgd
having general dominion over governmant stores, stole the
building material in question, The greater psasrt of the
facts in this case sre not in dispute, Indeamd almnst the
only item which is in any way disputed im the question of
intent to asteal., It ims not disputed that at 8ll material
timea the appellsnt was a goverpment servant, It is not
disputed that the sluminium roofing in queation halonged
t0 Government, nor is it disputed that the appellsnt csused
that roofing to he crated up, snd that it wss put by P.W,D.
carpenters into five sepsrate wooden crates, It is also
not disputed that four of those crates (Ex. D, E, F and G)
were, at the appellant's direction, placed in s vacant
houvge which was capabla of bheing locked end thaet thet house

taining the personal effects of the sppellant, The fifth
crate (Ex, H) wass placed benesth the appellsnt's own house,
It is not disputed that subsequently all the gonds in ths
vacant house, including the four crstes, ware moved at the

rrpellant's direction out of the homes and plsced in what




3.

is called the "hoatshad" togather with a gqusntity of generaga(
carge awelting shipment to Tarawa Terlsand by the vesael
'Wivenga' by which ship the appellent was himpelf finelly to
laave Ceanton Island, This is sccounted for hy ths fadt

that that houme wrs required for use by sn incoming family,

It is not digputed that when the ship srrived at Centon

Island to collect psssengers snd goods building materials
would not be accepted on board, And finslly the appellant,
though he ssys he does nnt know about this as he states that
ha had by thet time left the islsnd, doss not digpute thnt
the crates containing the sheets of roofing material in ispuse
were tsken from the "bostghed" snd placed in the house of

one Kiantongo, th2 eighth prosecution witness, snd that

those crates then bore Kientongo's neme snd were subseguently -
some four months later and after enquiry was raised in Csnton
Island by telegram from ths Accountant-General - handed

over by Kiantongo to the Digtrict Commissioner who had
succeeded the sppellsnt, HNone of thege facte ere in dispute.
It is further egstabliehed, snd ig not contepted by Mr,
Palmer, for the Croewn, thet the sprellant wap at pl]l materisl
timeg in possﬁssfon of roofing materlel snd bullding crment
of hie own which in the circumestences he shondoned in Centon
Islsnd for the use of Government on his depsrtore,

It wer slleged in the Court helew that the sppel-
lent. eaused the roof sheeting 0 ba ecrated np snd atored in
the vecent houge together with his own personsl effecte 2nd
subsequently to be moved with those effecte to the “boatghed"
with the intention of spproprieting them snd tsking them
away with him when the ghip 'Nivenga' asiled, and that only
becpuse of the fect that the vessel could not sccept such
cargo did he fpil to carry out that intention., It was
further alleged that thersupon the pppeallent gave the matepr-
irl to Kientcngo, the eighth proeecution witneee, ar »p gift
of’ the stolen preperty, telling him that the contente of
the crates were hig own property,

Bafore considering in detsil the sctusal evidence
led in pupport of the Crown's Cape or the inferences drewn
hy the leprned trisl Judge, it ie frir to eay st the outget
that we sre fereibly struck by the inherent improbshility
of theft in these circumstences, It meems to ue st firet
sight moest unlikely that anyone in his right aeneges wonld
act in the way in which it is 8lleged thnt the sppellent
acted, Tt menifestly ley within hls power to restore the
gnodg to Government without ceusing the least surpicion,
But the sllegetion is that he gave them tc & third person,
an pn éot of larceny, when at tha ssme time he gave to
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Government similsr stores which were genuinely his unu.(M.C9:2
these ecircumstsnceg, unless the priacner pleeds gullty or
ntherwlise clesrly admite his criminpl intent, it seemp to
ng that s very strong cese ig required bafere rensonnhle

doubte csn be dispelled,

Mr, Palmer for the Crown hes Araen owur sttention
to three main pointe upen which he contends that the lemrned
triel Judge wasr entitled to find pe he did, besring 1h mind
that, unlike this Court, tha Judge had the benefit of sgea-
ing snd hearing the witnerses and the sppellsnt,

Firstly, Mr. Palmer points out that in the evid-
ence of the witness Namsksing Tuais, the ssventh witnees
for the progecution, when he is spesking of the crating up
of the 5th crate (Ex. H), the witnese specificelly statas
thet the sppellsnt directed him to "meke the crate firmly
80 that when it wes winched up it wonld not break". Mr,
Palmer pointe out that this stetement ie consigtent only
with an intention on the psort of the esppellsnt to csuse that
crate tc be lopded into e ehip, 1t ie, however, to be
chserved that although Namskainas seys that other persons were
present - including the sixth and the twelfth preosecution
witneeses (nemely Tetsum Nop and Burenimsn respectively) -
when this significant direction wee given by the sppellant,
nelther of thoge wltnesses appesr t0 have heerd it; on the
contrary Teteus (P.W.6) states thst he does not "remember
him (the appellent) giving eny reason for using a sheet of
iron in that wey", nemely for meking the crate, Altheough
“the sppelleant ghove evidence on osth in his own defence at
thae triel and wee cross-exsmifed at length, this point wes
not put to him nor referred to?his avidence, Notwith-
stending, therefore, thet the learned trial Judge commented
in hia judgment upon the independent position of the witneen
Namgkalna and upon the favevrsble imprepsion which he made,
it remeirs that proof of the reference to the winching of
the crate, Exhibit H, ie dependant solely upon the evidence

of one witnesswhen, asccording tc that seme witness, the
reference wee mede in circumstences which renders it sur-
prising that that psrt of his evidence should be unsupperted
by other persons who were pregent at the time, Furthermore,
the trial Judge mccepted the posgihility at lsast thet the
crating of the sheet metel in quastion may originelly have
not bheen ordered for a dieshonest purpose.

Secondly, Mr, Palmer hae drswn our sttention to
tha evidence of Tsbunaweti Takoa, the fifth prosecution
witnepe, It wes he who succeaded the sppellsnt as the scting
Digtrict Commipsioner of the Ieland, snd whoge duty it wee
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to take over the reppongibilitiea of the appellsnt which €>é5
included & "hend-over" of Government stores, In hie evid-
ence the witness Bsys thet he did take over the agtores snd
thet only a smell quantity of timber wes hsnded over, but no
eluminium roofing msterisal, Mr. Palmer hss quite properly
invited vwe to drew the inference thet the failure of the
sppellent t0o hend over these stores to his successor can be
cengistent only with sn intention to misappreopriate. In thie
connection we consider it unfortunsate that the evidence se

to the hending over of the gtores wass not pureued in gresater
detail; for it muet be conceded thet the point might have
been an importent one in the circumstances of this csare,
There is, however, no evidence asg to how this operstion was
effected. No inventory sppears to have heen tsken, or
delivery end receipt notes gigned respectively by the appesl-
lant snd the witness, It may be that sll this wee in fact
done, but it is not clesr from the evidence, The Crown
submite thet the evidence of the sppellsnt s regsrds the
handing over of the atores is unsetisfactory. The appellsnt
geys that it is unususl for Government stores, as opposed

to confidentiel hooks, cseh and the like, to he hended ovar,
but that In this case he 4id so but mede no reference to

" the roofing materiasl in the boetshed ss Kiantongo (P.W.8)
woae a pufficiently senlor officer to see to thet. We sgres
that this does not sound very satisfactory snd we find it
hard to scecept that Government stcres ought not to bhe handed
over from one officisl to another with meticulous care.

But however thsat mey ba, the evidence as to how the tsking
over of the stores was effected in this cese ir sketchy to
sey the lesgt, If in fect, as the lack of evidence on the
suhject leeds uas L0 suspect, the hsnding over was carelessly
done, then the inference, 1f sny, to be drawn from that
evidence is the less convincing. In thie ccnnection we
notice that the learned triel Judge mentions the matter right
at the conclusion of his Judgment, slmogt it would sppesr ss
sn after thouvght, in support of the conclusion to which he
had alresdy come. In the circumstences, while eocnceding
‘that thig evidence gives rise to a degree of suspicion sg

to the slleged erimingl intention of the appellant, we do not
find that an inference of guilt is one necesasrily to be
dreawn,

And finelly Mr, Pslmer draws our sttention to the
evidence of Kisntongo (P,W.8), While he concedes that the
lesrned trisl Judge hae leant very hesvily upon the svidence
of thie witneece In coming to the conclusion which he did, bhe
submits thet there is no reseon why the Judge should not
have dcne this, The sll- important pert of the evidence of
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thnt witnees is to the offeet thret rhout two daeys 1t Ai'
ghip "Nivangs' errived et Centor Teland the seppellsnt told
him, in the presence of other perecne, thst he wished to give
him, as 8 gift, his peregonel roof sheeting which was then
1lying pending shipment in the "boatshed" bacause the veasal
conld not take that carge, The witnesa gays he aconpted
tha offer, That eonweresation A4 not take place in the
boatahad whera the cratss wera atored hnat in the r-.s:{‘pmﬂ,qrv'm
shed, The second All importent port of that witnenn'e nviAd-
enae relates to the gamn day and in to the effact that in
fortheranes of the gift the appellent, sgain in the presenas
of other persons, had telen him to the boatshad and pointed
out the L ceses (Ex, D, B, F and 3) contnining the al'mininm
ghesting belonging to Govapnment snd had sctually assiamted
in 1nading it onto & trunk helonging to the eppellsnt himaelf
snd had instructed the witness tn tska it to hie, the
witness's, houna,

Now, if the above two portions of Kiantongo's evid-
enne are 2 he relied upon beyond raessonsble deuht, whinsh it
is the duty of the prosecution to esgteblish, the evidenae
sgainst tha appellisnt 1s indead strong snd in our opinion
might ressonehly support an infavencs of guilt on his part,
~ The gquestion which exerciaas ns ia whether that iz indead
the came., The lsz2arned trisl Judge also directed his mind,
and, with respect, quite rightly, to the extent to which
thot witness's evidence might properly bhe accepted, for he
was at paing to congider in his jndgment whether in the
cirecumatances of tho osse ag e whola pnd in psarticularbaviop
regerd to the possesaion by him of the allegedly stolesn gnodg,
that witness should hims~alf he considered sn accompline ond
his tegtimony relied upon only gubject to corrohoration,

That the all-importent perts of thot witness's evidence aa
mentionad above stand uncorrohorated is clear, It seems to

ua sarprising thet the witnens ghould not name sny of tha
persons who he says were present when the sppellant mads him
the offer of the roofing materisl., Kisntongo expressly

states that the appellant actively assisted in the removal nf
the crates from the hostshed to Kiantongo's house, If this

is correct, it is difficult to understsnd why Police Constahle
Tabuls, the eleventh prosecution witnaess, did not see the
sppellant when the crates were being conveyed to Kiantongo's
housa, whan he speaifiecally mentinng Kimntongn and Tekahiri

as heing oonmupants of the truck in whiech the ecrates were being
conveyed, Fer from corrohorating Kimntongoe's story, thnrefore,
the evidence of this latter witness goes to support the
appallant when he deniss thet he tonk part in moving the
crates from the boatshed to Kiantongo's house,
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Thare is a further poasihla digorepsnoy bhatween the nvid@ueééﬁg;
of Kisntongo and that of Tebuis in that the latter, thoungh

the evidence unfortunately doam not make the mattar entirely
clesr, appesrs to be epesking of a time after the vessel
'Nivange' had 1a2ft tho island with the appellsnt on hnard,

To return now to the guastion ns to what weight
ghould reasonahly be placed on the witness Kiantongo's evina-
ehce, The l=zarned triel Judge has found ag a fect that that
witnesa should not be regarded o8 an accomplice, It
appesre, however, from his Judgment that that finding of fact
is based entirely on the testimony of the witness himeelf,
Mr. Palmer drew our sttention to eertsin other points in th=a
evidence which might tend to show that the learned Judge's
conclusion in that respect wes justified. In any event it
seens to us that a simple finding that the witners 18 nog
an accomplice is not, in the circumstences of thieg case, the
and of the matter. Even if it is conceded that Kisntongo
was nnot an accomplice but an innnecent receiver, he was, én
evidence which is not in dispnte, in a most invidious posi~
tion, namaly that of being lisble 2 he found, spproximately
four months after the alleged disappearance of the goonds
and also after enquiries had mlready bean instituted by
the Accountent-Genersl, in possesgion of the migsing goodn
labelled with his name, It is not inconceivable that even
an innocent men might be tempted to stray from the truth in
order more pogitively to estehlish hisinnocence at s puhpe-
quent enqguiry, We do not esy that this was the case, hut
we do fesl that the witness's evidence, especially having
ragard to the fact thet upon it the csse sgaingt the appellsnt
stands or falls, requires to be serutinised with great csu-
tion, notwithstanding the learned Judge's finding that
Kientongo eonld not he congldered an anccomplice,

Finally there sre the following further matters
which have given us ecaunse for enxiasty, The first of thoese
is the evidence relating to the placing of Kisntongo's nanmbk
on the crates in lssur, The lesrn=d Judge has coma to the
conclusion, & coneclusion which in his Judgmant he refers to
ag "inescapable", that the nsme of Kisntongo (P.W,8) was plac-
ed on the relevant crates on the instructions of the sppellent,
The eppellant denieg this. When the evidence is examined
it appesrs to us that the coneclusion that tha witness
Burenimsen, the twalfth prosecution witnessg, wsas necessarily
acting on the appellant's inatrustions with regard to the
nening of the crates is not justifiad, The fact thnat ths
Court found it necessary to deglare Bureniman o bhogtile

witness does not sdd enything to the avidence which he in
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fact givea; 1t may well render what evidence he doep pirv:
subject to doubt, Th= witness does not ssy thet he was CQ
acting on the sppellent’'s instructions, but on those of
Nemakaina, Namakeins in his turn seys he took his instruc—
tions from Burenimsn, Tha suggeetion that in fact Burenimen
was carryving ocut the directions of the appellent has, in our
opinion, nothing to support 1t except a peesitle inference
to be drawn from hig relatiopghip to the sppellant, for
practical purpoees thet of his adoptive gon., Bureniman, it
will he noted, wes 22 vesrs of age, We Ao not think thet
can, by itself, smount to eny degree of proof,

The second metter upon which we feel we should
comment is the extraordinery evidsnce raleting to the warning
given to the appellent bv the wliners Kourshbi eix or naven
months before the srrivel of the ship 'Nivenga'. That
witnees edmite the conversation end shetes categoricelly
that he Aid warn the sppellent no!l to telke Government stores,
This he says took plsce at the time when the sppellent direct-
ed the crating up of the roofing meteriel in question. The
learned Judge dAismieged in hie JIndgment thie evidence app of
apparently little consequence in face of the other evidence
in the case. But, in our view, this evidence, which was
tendered ng evidence sgrinst the sppellent, renders the
pppellent's behovicur, if he is indeed to be scecounted guilty,
even more extrsordinsry. Aes Indicsted esrlier in this
Judgment, thet the sppellent phould steal these goode and
give them sway to another perescn in the circumstences of
thie cese, while st the ssme time ebendoning bhig own raterigl
to Government is extracrdinsry enough; but that he should
dn go sfter receiving s gpecific warning not to do 80 by
Kourabi, himpelf & respongihle officisl of Government, is
completely incomprehensrihble,

The third matter to which reference need he mede
ie the comment made by the lesrnad trisl Judge in the coures
of hies Jjudgment with reference to the inference to bhe dramm
from the fepet that the sppellant left hig own roofing mpter-~
iale snad cement for the nge of Government., The Judge seye:r

"guch sn pction on hie pert could quite conceiv-
shly he intended by him to mssgk hir wrongful
digpoeition of government property snd is not
inncngigtent with guilt of the offence charged,”

We can find no justification for such sn inference, end the
fect that it wes drewn mey well heave been prejudicisl to
the sppellant.,

The finsl matter which we think should he telken
into acceount is thst the evidercre lenves it uncertsin

whether Kisntcngn's name wee put on the crates hefere it
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hecame known thst tha crstesg could not he ghipped in
'Nivangse', 1If, as is poseible, this was done earlier,
then 1t would msppesr to rule out any suggestion that the
appellent had intended in the firegt instance %o stesl
the goods for hie own benefit,

In 2ll the cirecumsteances we srs of oplinion thet
s strong cage is required to establish the guilt of the
eppellant. In our view the learned Judge wsg not justified,
on all the evidence hefore him, in coming to the conclugion
that there wae no ressonsble doubt as %o the crimins)
intention of the appellsnt., In the resgult, in s8ll the
circumstances, which we have most csrefully considered, we
do not think thst it would be safe to alleow this conviction
to stand.

The sppesal will ha allowed and the conviction snd
sentence quashed,

(sgd.) R. H, Mills~Owens
PRESIDENT

(egd,) . C. Msranack
JUDGE OF AFPPEAL

(sgd.) Jocelyn Bodilly
JUDGE OF APPEAL
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