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This ls .fm app13nl against c0nviction and aent1'nt'.?'!I 

of two years' :lmpritH.m1119nt passed hy the High Cotu•t of th'l 

Weetern Pacifi~ sitting 1~ first inBtanae 8t Bairiki in 

th~ Gilbert end Rlli~e IalBnd~. 

The .flppell~nt waa chnrged un<l~r suha~ctton (2)(a) 

of' aec tion 1 7 of t.he T,arceny Act,, 1 91 6, of th~ United 

Kingdom, which, by virtu,e of eect1..:m 1 5 of' the Weatel:'n 

Pacific (Co11rta) Order-in-Cr,rnncil 1 961 is applionble to end 

f'orma p ~rt of the l~w of t;h~ Gil her t end EH l~e:, I e l!=m de 

Colony. He W"1G ch!irged nnd~r that, e"I'! t;ion with the th~ft 

between 1.11 .6J vna .30.6?6I~ on Gn.nton Isleml in th1' Pho,::,nh; 

Group, of' cert1:1tn sheets of' a.11,ndni.tun roofing belonging to 

the Colony' e Gove~nment, he being oul'.'J. n.g t.hot period thF.1 

f\Cting .District Cornrni.sa,011~,:- of th~ IRl1:md,, 

At hi~ tri~l thA ~pp~llp~t WRA unr~prP~entea ,n~ 

~inn~ hi9 conviction, b~ing di~aa~tefi~d with the a~~ialon 

of th~ t~iel cm1rt, he h"a appe~l~d to thte Court Rnd hea 

d~•.~ft"'a the g:rOJJJl<'!F.1 of' flPP"'r:11 in person. Thoee gronnoa 

of appe~l specified, in l'f'l~pect of th~ convi.ctton, only 

two ground~, n8mely error in int~i:-pr.etAtlon from th~ 

G:i lher tese language into English in re1;,p~ct of' on~ matte!', 



,ma ln~hiUty on hi"' p,:,irt to cl'lll c0rtnin witn0e'!R~fl :in hts90 
(l"tf1311c13 bect.:1use they hrv:I 1c1lre~dy l ef't the Colony ann W"!'e 

nf>t readily avi:iil9bl"-. AA rl!'gFJro.ei th~ aentencl:! the Appel-

lant compl!'d.n"'1 th1;1.t it js too severe havlng ragArd to th~ 

~ ir oum a tnncea. 

Mr. D"!!old. ~J?p.,~red for the Appell i;nt, f.lnrl, ln OIJ!' 

opinion, ha1;1 quU;" rightly con~aa-,a thAt ha is un~hle to 

support eith-er. of the groundFJ of' nppeal ra.ised by th0 epp"'!l­

l9n t.. We egref:! with hlm in thi f:I, B11t he has aleo not 

t1;1lten the opportunity whtch was open to hiJll, both prior to 

thf"I hearing of thls appef:ll, or, with the ex_preasF.ld c1Jnsent 

of' Mr. Palrn~t" appearing !'or the Crown during the hearing of' 

this a_ppe.al, to seek; leave to EUI1end the gro1mda of ei.ppeAl to 

include th~ genet'al ies1Je es to wh.,ther the wetght of' evi­

denca teken as a whole ia sdequate to sustain the conviet:1.on. 

W'3 think in this case thBt Mr. D~oki ought to have availed 

hirnselt' of' thie oppo-rtnnity ln the interests of his cli.~nt, 

and to have f:lrgued before 1,19 th(! genl"1ral merits of the CRse. 

How13ver th~t r:n~y b~, w~ do not coneid~r. th~t this Co1.1rt is 

in en.v way estopped by f'ailure to plead that iss1Je :i.n th~ 

gro11niis of a_ppeal, from review:! ng in the in tereet,a of' j us tic", 

th1::1 evidence es e who1~. Inrieeii, we would go f'ut>ther and 

eay thst it is the duty of this Co11rt to eatief'y itself that. 

no miac~rri.age o:f juetic~ should occur, end this we propose 

to do. 

Now, in thte C!'lae it le f.llleged th.~t the appel 11.mt, 

being the eetin g Die tr.i ct Coomie !-T1 on~r of' Can ton Is Vino find 

having general dominion over governm~nt stores, sto l~ the 

building material in g_neation. Th~ greater part o.f th'3 

facts in this case ere n0t in dispute. Ind~ed almost th~ 

only itern which is :l.n f'ny way diflp1,1t,ed is th'3' g_ueati0n or. 
intent to steal. It jA not dlaput~d th~t at all m~te~iel 

times th" app~ll,m.t was a govern111~nt ser-vant. It is not 

disput~d that thP- Alum in hun roofing in queation b~longed 

to Government, nor ia .i.t disputed that the appell!'\nt c~ 1.1r:i~d 

that roofing to be crated up, and th;;it it wea put by P.W.D. 

carpenters into five s~parate wooden crates. It is also 

n0t disputed that :four of those era tee (Ex. D, E, F and G) 

were, at the appellent'e direction, placed in e vac~nt 

house which WAS c.a_pabl"' o-r being locked snd thot that house 

cont~in~d not only thoe~ ~ratee hut Also oth~r boxes con­

taining th'3 parsonBl effel'.!ts o.f thA. eppel},mt. Th"' fift.h 

crat'9 (Ex., H) wee p l1:1c.<:!d beneBth the Appellant' a own house. 

It .is nr,t diepu tea th~t euba~qmmtly fill the goods in th~ 

v~cant houa~, including th~ four crRt~a, were moved at th~ 

app~lbmt'a d1.r"ct.lon ont. or. t.hc h01.n:,A an,; plRQed in whnt 
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l!"I cRlled thf'l ''hoat9h-,ti" togA ther with fl qu~nti ty of g~nerA9 / 

cergo nwRiting f!!hipm0nt to Tarflwt-1 IF1lnna by thf! ve13a'!'!l 

'Nivf.lng~' by which ah:tp the appel 1.f-mt. wns himaelf fi n""llY to 

l~ev~ Canton Ial~na. This Is accounted f'or by th~ fAdt 

th9t that house WRFI required f'or uae by an incoming femily. 

It is not disputed th~t when the Rhfp !'.'lrrlved at Centon 

lelano to collect passengers imd goods hnilding materlala 

would not be sc~epted on hoard. And. :fine lly the ~ppellnnt, 

though he seye he does nnt kn0w ~bout thia e.s he stat.es t.h.!'!t 

h~ h8d by th0t. time left the jf!l\~.na, a.,.;,ea not diapute u,~t 
the crates containing th~ eheeta of' roofing mat~rial in is~ue 

were taken f.ro111 thA 11 boataheid11 Bnd placed in th"l bouse or 
one Kiantongo, the eighth proaecution wi tneaR, and th~t 

those cretea then bore Kieintongo'e ne.me and were aube~quently -

aome four months later .fl.nd after enquiry wae r~deed in Canton 

Island by telegrf!m .from the Accoun.tMt-G~nerel - hand~d 

over by Kie.ntongo to the Di etrJc t Corrin, ls~ionP.r 11·ho had 

succeeded the eppell""nt·.~ N0n"l or th-Pre :fr:i.ct.~ erA :ln rlis_p1.1 ~P.. 

It .is further e~f.!ibl:lE:ilwd, and is not ci.:mteBt.E,o by Mr, 

PAlm~r, f'o:r the Crown, H!F.t the F1ppe:UF1nt. WAS ~t:, E.'111 rn1:1tPr1f,1. 

timl!lP.- jn po~~f•so1 on o:f roofing mnt.er1.F·l end bn1 lcling crm':}nt 

of hiF.l own wh1. ~h j n the ch'Cumf'I !:!'·n ~ea he flhendr::-nAd ln Cf!n ton 

IalF>nd .for the 1JF:it':'! Qf G0vernm~nt on hiF- deparh1r~. 

It WAfl ~u eg~a .in the Gol1)'t b~lO?I thot the app!:!1= 

lent. l'.)~ueea tho r9of ah~t;tUrig to b!".l c:rnteo up f!nrl F!torerl :In 

the v~cent houee together with hie om1 porAonpl efr~ote ~nd 

euheequently to ba mov(.lo with those ef'feote to t.he 1•bofl t.ehe<l.'' 

with the int,enti0n of' ~ppropr, Atlng them f!ncl tf!lci.ng them 

f\Wf1y with him wh~n t.he sh.ip 'NiVf'llgR' Sflilert., ~na th!Jt only 

bec('luee of the :fflc:-t th~t the Vl':.'r,sP.l could not ec~ept euch 

cl.'lrgo did he f'flil to cnr:ry 011t thnt. intention. It wAe 

further f!ll~ged thnt t.herenpon t.h"!' App~Uent, gpve the met.~r-· 

iel to Ki~nt~ngo, tho ~ighth prOPPrutiQD witn0e~, BB fl gift 

of the stolen property, tellJng him that the c0ntents of 
the crfttes were his own property., 

B~f-or-e conr-iid.(rring in c'lf!tFlil th.e ~ct,u,.:IJ. evio<:•ncf.' 

le~ in PUpport of the Crcm,'f.l CAn~ or the infer~nce~ dr~wn 

h,Y thl'l le~rnP<I trifll .Trn'lg~, :l t is fF1.ir to f:'lf!Y et thA out,eet 

thE1t we erf! f'ordbly ~truek by the inherent :J.mprob#:lbillty 

of thef't in t.he!'le ci:rcurnr.itencP-f.l. It. 1:1eemr:, to nR Rt fir~t 

eight most unli.kf')ly thr-it: 011..,vone in hif' right ~':'Ilf'l!:'n W0uld 

Act in the wny jn whf(!h It ip elleg~rl thnt the eppell,nt 

flr:ted. It. mi•nf.fr-,ptl.y J,.,,r within h1~ p0w"'r. t.o retitc:rr-i th"? 

goons to Go,rernment without cm1~i. ng th11 lenat au8pt~icr1. 

But the elle.-g~tion ie thF.Jt he gave thoo to e ttd r a per0ont 

as Nl act of' larce11y, when at tho same time he gnv~ to 
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Government s1m:\1e:r f:t.OrAr, which WP'f'A gAnninP.}y hJe vn.,. "''' q~ 
th-eOF! !'!1rcum1:1tancen, unleF.ft ttv:• pd !"Oner pleecle guUt.,y or 

otharwiao clearly namit~ hi~ cr1m1nol intent, it seem~ to 

ne thAt e Vf:)ry E1t.rnng CflS(" i.F- requirl'lrl bBf'0rA rf'nflcmnble 

doubts cen be di~polled~ 

Mr,. Pf!lm0r f'0r the Crown hr-if.I r'lr•flwn onr e ttention 

to thI'~e mr,dn po:!.nte upon whlch he cent.ends thet the ler-1rnea 

trial Judge wen entitled to fin~ REI he did, bearing in m[nd 
that, unlike t.h:lei Court., the ,T1.Hlgf> hail t.he benefit of' ee'!l­

ing ~nc'3 he8rlng th~ wi.tneP.flE'"S and the f1ppelbnt. 

Firflt.ly, Mr. PFtlmer points out that in the evid­

ence of th1:J witnE!se Nflmelqdna TtHdfl, the seventh witneee 

f'or the proaecution, when he i a speflki.ng of the crflting up 

of the 5th cr~te (Ex. H), the witness epecific~lly states 
that the appell en t directed him to "meke the crete firmly 

so that. when it WflB winch':'lrl 1,p it won la not break". Mr. 

PAJ.mer pointe out thBt th.if! st~t.ement ie cooeiatent only 

with l!'ln jntent.ion on thl';! port. o.f th~ nppellf!nt to ceuEie t.hot 

crF1te to be loeded into~ ~hip. It ie, however, to be 

observea tbot al though NflmekRinfl aeya th0t other persons Wl:.':r~ 

present - including the aixt.h and the twelfth proeecutJon 

witneseee (nroiely TeteuE1 Nofl and Burenimnn reepectivAly) -

when this slgnLficrint d.:lroa.ct.ion WPF- given by th~ eppelle.nt, 

nE=i.ither of t.hoee witn0ssee.i flJ?PA~r to hove hei;1rrl it; on the 

contrEtry Teteue (P.W.6) atetes thet he does n0t "rl!"ml:!mhBr 

him (the eppell,mt) giving MY rl:lfleon for ueing e sheet of 

iron :l.n that Wfly 11 , npmely f'or making the CN1te,. Al. though 

· t.h('l eppell~mt gave evidenc~ on O'.'th jn h:!.e QWll defence ,:it 

the trlel and wee ~roee-ex?mijed ~t length, th.ie point, weEt 

not put to him n0r referred toJhis evta,n~e. Notwith­

at,maing, theref'ore, th ~t the lefrrn":'d trl el Judge com.men t;e<.'I 

in hia judgment upon th,e .tn<:lepende,n t posi tlon of' the wi tne£1s 

NemakainR and upon the :fe\VQUreb.le irnpree1:don which he mEide, 

it reme 1 na that proQf of ttH:: refere~ce to thl:l wine.hi rig of 

the cr~te, Exhibit H, 1~ depend~nt solely upon the evidence 

of' one wi tnees \\hen, according to thBt eeme wi tnese, th.e. 

reference wee mede in circumstancA~ which rendere it eur­
pri sing th flt thRt pe.r t. of' hie evidence should be un1:1upp0rt,ed 

by other per~ons who were present tit th!:l time. Ftu•th1:.ll'more, 

thft tri~l Juas~ ~cn~ptea th~ po~~ihllity ~t la~et th~t the 

c:r:•flt.ing o.f' the ~hf:'~t met(ll :I. n g,ui,F;l t.1 on TTH\Y' orl gin~.Uy h f!Ve 

not been orderP.ld for t=1 dishonest. pu.rpoFJe-. 

Secondly, Mr, P,ilrnor hae dr•aMl our attention to 

thn evidence of T~bun~wPtl Tako~, the fifth prosecution 

wi tneae. J t w,;,s h1' v,ho succe'!!!oed th'!! flPPel l pn.t as t.h~ flcti.ng 

Djetr:lct ComM:l.1::i,~ioner of the lpl.0na, ena wb.oe~ duty .. 1 t wee 
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to tak~ oir1:n' the r~eponi:dh:U it.!er:i of the a_ppellF.1.nt. which ~~ 

inc-ludeid a ♦thf!nd-ovex•" of GovP.rnmP,nt stores~ In hie evid= 

ence the wi tnesa SJ;ys th et he clid tak~ over the atore8 and 

thet only a a.infill qu~ntj ty of ti111ber wes hcn1ed over, but n0 

aJ11minium roof'lng m,9t.er,j ~l.. Mr. PRlmer ha~ qui.ta properly 

invited l1e to dre'f/ the inf~rence thf!t the f!:'l.ilure of the 

f'J?pellent. to hand over these stores to his successor Cfln be 

coneietent only with an .i.ntention to mi eappropriate~ In thie 

connection we consider it unf'ortunf\te that the evidence e.e 

to the handing over of the stores Wfl8 not pu:re.ued in gr":!Ater 

detail; for .1 t mnst. be conceded thet the point, mjght have 

been an important one ln the circums tnnces of' thi.e csE,e. 

There ie, however, no evidence as to how thi e oper et ion Wfl.e 

effected. No inventory ~ppeers to have been taken, or 

deli very en cl r.eceip t notes aignE'!d respecti vel.y by the epp ef.11-

lant end the witness. It m~y be th8t all this wee in feet 

done, but it is not cleBr f'rom the evlden.ce~ The Crown 

aubmi ts that. the evidence of' the e_ppellent. es reg1;1rde the 

handing over of the stores i8 unl.'lF.1tiefactory.. The appell1::int 

SflYS that it ie unneuffl f'or Government stores, as opposed 

to confidential. hooks, c~eh 0nd the like, to be hended over, 

but that in this case he did so but mpde no reference to 

the roofing mflterial in the boetshed as Kientongo (:P.W.8) 

wee a BUf'ficient.ly senior officer to see to thete We agree 

that this does not sound very BAtiefectory and we find it 
hard to ~ccept thfl.t GoveirnmE'!nt stores ought not to be he.ncled 

over from one official to another with meticulous csre. 

Bnt however thet m~y be, the evidence as to how tho taking 

over of the storea WRS effected .in t.hit:1 caef'.! i R eke tchy to 

e~y the lea.et. If in fe~t, es the leek of evidence on the 

subject leeds ua to suspect, the hAnding over was carelessly 

done, then the .inference, .if' flllY, to be drpwn .from th1.1t 

evidence ie the less convincing. In thi1:t ccnn~ctlon we 

notice that the leerned trial Judge mention~ the matter right 

at the conclusion of' hi~ judgm~nt, almost it would appeer as 

en after thought, in eupport of the cone 11,rnion t,o which he 

hed already come. In the circumst1:'lnces, while concerling 

that thia evidence giveR rise to R d~gree of' suspicion Re 

t,o the all egeo crimtnel :l.ntention of the appellant, we do not 

f'ind thnt Rn inference of guilt le 0n':" nec1:J0eerily to be 

drflwn. 

An<:! f'in1!'11 ly Mr. P~Jme:r dr.Aw~ our ett.entlon t.o the 

evidence o.f K:!f.'lntongo (P.W.8). While h~ canc~deA th~t th~ 

lP-erned tr1 el ,J,.H~ge- hti s lel"ln t very heavily upon t:he ev:l.dl!c'nce 

of thia witni,~a in com:lng to the conchu:don which he cUd, he 

aubmlts thPt there 1.s no reason why the Judge eh0uia not 

h()Ve done th.is. The ell- tmportant pert of the evidence of' 
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thot. wi tnees .if! t0 t:hn ,=,-ff,.,~t t:hrt rhrn1 t. two rlflyF.I 1 04-
ahip 'Nivl"ngP' Prr:lv~rl Pt, Cicnt0n Tn)Anr1 tho npp~llF>nt t;oln 

him, in the prep~nce of' oth~r pnrACns, thAt h~ wisherl t:0 giv~ 

him, fl8 a gif't, hif:I pereonel roof' shEH1,t1ng which wes then 

ly1ng pon1Ung ehiprn-3n t in t.hf';! "h0f:lt"lh~ 1t' bAceuee the) v~i:11;1el 

could not tAke thAt aRrgo. Th~ w1.~t)n~A AnyA ho A~0"pt~~ 

the offnr. ThAt ~onv~r~Atlnn rlt~ not t~ke pl~c~ 1n th~ 

hr}!'ttslv,a wlH">r:'"'1 thl':! (!t'J'lf-,'>f.l WPP"! ntnr,,.,,1 hnt, in the ~pr_rr,nt...,,,•~ 

shR~. The eecon~ All importPnt rn~t nf thnt w!tn~nn'n "Vi1-

enca ra1~tae to th~ enm~ any ~n~ In to the ~f'f~ct thAt ln 

f'nrth~Jr1.mcn of' tho e;:l.ft th~ flppeill ~nt. N!,Bin ir\ t.h<.> J;it'':'8f>fl•~~ 

of oth~r. _pe.ratJno, had ti~v~n bj in t.-::- th':! boa t~h&1,.1 r-'ln1 _p0t n t""'l 

ant the Ji onsr-:>9 (Ex. D, P., F r1nrl n) (:!'>ntnining the :<1l·1rnJnj11rn 

sheP.ting heli:,nging t,o Gnv':'rrno"nt F,1W1 hAd f.lctu~l ly BRr.dr,it.~a 

in 10A1ing it on~o ~ t~u~k h~ln"gtng tn th~ appell~nt hi~nqlf 

and had irlf.d:;rn~ t~rl tho wi t.n~s~ tn tf!k8 j t t'J h.i a, th•~ 

witneaa'a, houAe. 

Now, if the above two portion$ of Ki~ntongo'e evid­

~n~e AY.'P- to h~ re Li. r=td upon beyonn. renBOn0hlA dcnht, whi~h j t 
is the dnty of th":1 proeet:'!ntion. t·:> ieetAbliahr the eviden~~ 

againot the 1;1ppell !Hlt ia tnile':!rl si;t'Ong find in our optn ion 

mlght, renaonr-ilily euppnrt n,n lnf"'lr"'n~.9 of gullt on hi"' p~:rt, 

Tho queetion whir::h ex:erd.!'l~l'l ll!;l i" wh!'>thr~p thnt is trui')"l1 

th~ ce8e. Tha leerned trtnl J,1~ge Also direct~d his mtnd, 

and, with ro13pe0t, qui.t~ rightly, t,a tho extfmt to which 

th~t witnaes's evid~nca might properly he Rcr.epted, for h~ 

Wl)B l'lt p:;1in0 to consider in hi~ j1.1rJgnrnnt whether in th~ 

circi1rnAt11nt!~B of' tho C8~e ~s P wh0 l~ flnrl in pnrti~ulnrhnvinp; 

regerd to the posa~oBion hy hi~ of the Rll~gedly Bt?l9n g~oao, 

th1:1t wi tn1;na ehoJJld h!mwflf h~ (:O111:1.id~r,ed ~n Rccompli•~~ enn 

h:l.s testimony relied upon only subj,~ct to CQrrr:,hor1:1tl0n. 

That the l'lll-lrnportnnt p"rt"! of ttwt witn•:'8f:'! 1 S evidrmce RS 

men tionod above stAn<'.I unr:0rrob0r•o t.,.,i t~ cle::1r. It; Bl"~mr:1 to 

\1Fl sn:rpriaing th!'lt t:hP. wi tnA1:H1 ehnulfJ. n0t n~m~ ru1y of' th~ 

persona wbO he f.H\VS w~re pre,-;en t w.h"n the appe:ll~nt madr-, h.1m 

th":'1 offer of the roofing mRt."::.d~.l,. K:t nnt.ongo expr.e1:1sly 

etet~s that the app~U~nt Actively Bssie ted in thr.~ removf!.l of 

the crBtes from th(:! boBtsh~d to IU.Mtongo'e hou~~. If thJ.s 

is correct, it .is diff:IQult; to unae~•stm1d why Po.lice CorrntAhle 

Tab,.1:1.'3, the el.,venth pr•os~c 1Jtion wi tn~es, di<l n0t aef:! the 

eppelhmt wh0r, th(3 crfl.t.fHJ wAr,e he.tng c 1mve,y~d. to 10.<=intongo'a 

house, wh~n ha ~p~~ifi~Rlly mAnti~n3 Klnntong~ end TpkAhiri 

F.'IS o~ing or::~up,!'lnti:i o.f the truclc jn whif'h tli~ 0rot~e w~re bi~Jng 

conveyed. Fflr frQm corr0b0re tine; K 1 Rn ~.;:mgo' a ~ tor"Y, t:h11ref'ore 1 

the evineni:::~ of this l ~t tA.r wi tn""'es go~13 to support the 

flppel lent when he denies thot h~ took pert 5.n moving th~ 

crates· from th'3 boetshP,d to Kil'\ntongo' a house. 



1~het.'19 1s a furthr.ir, pOr.Jl'li h l ,;i tihv!rri1?1"n~y b~ t.w,~~n t.h•~ n v lil':'u-:~~~ 

of Ki,nntongo enr1 that. of Tebt1JR Jn t.hnt th"' lsttP.t>, th11Hgh 

the evidanca unfortunAt61y doeA not m~k~ the mAtt~~ ~ntirrly 

clear, appears to be ep~Aklng of e tim~ eftAr the VAB8el 

'N:iv!'lnge' hod lef't th•s, tAl ~ma with th"' Appe 11.~nt 0n b0srr1. 

To r0tt1:rn n0w t? th"! qu~r,;tion fl!'l to whAt weight 

ahould re~sone.bly be plocer'.I on th•~ wit.n~~9 Ktimtongo's evirl~ 

~nee, Th~ l9erned triAl Judge hRs frn1nd es a foct that thnt 

witness ahoula n11t be regArcled 01;1 en ,:iccomplice. It 

appears, however, f'rom hia jndgrnent thr-it that finding of' fact 

is based entirely on th~ testim(rny of the witnasa himeelf'. 

Mr. Palmer drew our att'\'lntion to cer-tRin other po1ntn 1.n th~ 

evidence which might tr-ma to a how that the 1 e~rnei'J Ju(1ge' 1:1 

conclusion in th-"lt respect w~s j 1 1A ti fled. In any event 1 t 

seerna to us thet ~ simple fin~ing thAt the wltnees ia not 

an accomplice la rvJt, in the clr~umf:lt~H(!<:,S of this casl':l, the 

end of' the matter. Even if' it is conced"'d thot Kiantona:0 

was not an accomplice but an innocent rec~iver, he wee, 6n 

evidi?-nce which is not in disp11t~, in A most invidious po~i-

be :fo1.1nrl, approx.imat~ly 

four mt:,ntha f,l.ftel.' the al ll:lgeo. di Repp 13aranc~ o.f the gooda 

and also after eng_uir•:l es h~d alr.~#ld,y b~oen ine ti t,1.1tea by 

the Accountant-General, in possr:H~sion of the m i.8eing good~ 

l::ibelled with h:l"3 nArne. It is rv:,t in0oncelvable that even 

an innocent mon mlght h0 t,emptet'.l. t.o ptr.-f-lY from thA t.1-•uth in 

order more positively to efJtehLli;ih hleinn?i:!enc-e at o mil:rn~­

qu~nt enquiry~ W':'/ do not SF.!Y th8t thi1:1 WBB the case, h'.'.tt 

we do f'eel the t the wi t.n ess' s evid~nr::e, especially h:Jving 

regard to the fe~t that upon 1 t t.he CBse against the appel l~nt 

stends or fella, requires to be scrutinised with great CBU­

tion, notwi ths tflnding the learned ,Jurlg1:1' a fin,Hng that 

Kientongo could not b0 considereri fin Accomplice. 

Finl':ll ly there FJt'e the f'ol10~ving further m.Gt tera 

which hiwe gi11en us cr-1,1<J~ f'or ~n'.'(Jety. The f'Jrst of th~a" 

ie the evid~nce relating to the plncing of Kientongo'e n~M~ 
on the crf.'ltea in leaue~ The le~rn 1:!d ,JurJge hns C(:'JJJ-3 to th, 

concl11sion, a conch1eion which in hi. s jungmen t he ref'':lre to 
~a "tn~acapable'', that the n;9me of Ki.R.ntongo (P.W.8) W/38 plac­

ed on the relevant era.tea on the instruct ions of tho eppellen to 

The appel lent d4'ni"s thi.e. When the evid-ence le ex:ronlned 

it a_ppears to 1m th At tho con0lt1i:,ion that th'3 wi tnes~ 

Bnrentm,m, the tw~lfth prosei::ution witness, wa~ n':!CfH'1s1;1rJly 

acting on th~ Appell~nt'~ inst~~ations with regBrd to the 

nA!lling of the cr8t"s :t~ not justi.fiea. 'rhe feet thRt th"! 

Court foun<i it nec13r,isary to d~clrire Bt.1:renimf1n 1;1 hostil>:1 

witness d00e not e(id FJnythlng to t!ie "3V.ide!l<:'"' w11j,Jh he in 



f'Rct givea; it mey well renner whet evidence hr.i <loEie .\:ll"'' {o 
aubject to doubt. The witness d1)1•,i:1 not flay that h~ V!IA~9 
acting on the .sppellent'a fm1tr1,1ctione, but on thoe~ of 

N1,;1makAi.n~. NRmAk.oln~ ln hin tm'n. snyA he t.nok hifl in!'ltru~-

tio:na :from BnrQnimJ">n., ThA ~tlfH:!Pr-:t I.on th~t :in f'rict; B11r>~n1mPn 

wae carrying out the direction$ of the eppPU,mt; hnR, :In ou.r 

opini,on, nothing to s1.1pp0rt 1t except a possihl~ i.nf~r1=mi:,~ 

to be arm"m :from hle r"llE1tioneh l.r to tb.t=, "".PP"llM t, fer 

prricti~al purpo~rn~ tlrnt nf' his 1-'ld~ptJv~ eons R11ren:lrnen, it 

will he noted, woa 22 y~l'lr~ of AgA. w~ ~o not think th8t 

can, by i t1:1e1f, roionn t ta any ~~grAe o.f proofo 

The EJecono m,=d; ter upon whic- h we fee 1 we ahmfJ.a 

comment i~ the Axtrnordlnnry eviaen~e rel.&ting to Lhe w~rnt~e 
given to the flPl'eJJ f'nt hv t;he wJ ln~rs K01.1r~hl Pix ot' O'!V"'n 

months hefore 1~e f'rr!v~l of th• ehip 'N1v~nga'. That 

wi t.ness f1clm1t.E1 the coffv1:•~•f1fltion pno et,=.t~fl cotegcricfll ly 

thnt he did worn the f'IPP.":'ll~nt no!. to t!!'!lte Governrni?nt etot'PF-~ 

Thia he soya tonk p l~c0 flt th A tim~ wb-=:n th~ PJ;)J;'C 1J 1"1flt <1i l"f'C t.·~ 

ed tho crnt-.ing up of' tho roofing metertr:,l in que.st-.ion. Thfll 

leerned Jnoge aiismi eeP.n .in hiF j 11dgm..-n ~; th.IF. evi denr.e ~n of' 

appBNmtly .li t.t le conseg_u.ence tn fRce of the other ~videnco 

in the c~se. B1.1t, in our- view, thie e.v.idf!nc0, wbjch w~s 

t.enderca f.1fl ~vi dence 0gr>inat. tho flppe U "'Il t, rP.n di?r-s the 

flI;lI'ellP.nt's l">ehovio1u', if he ie inof,(>rl t;o be PC~011nt,r(I g 11il.ty, 

even more. extl•f10rdinm·y. As jndicntr:-d esrlier ln ttdc 

juogm,,nt, th.ot. the flI'Pellf:int, ah01Jl('l ~l.E'f'l thesn gnoc'lp Etnd 

give them 0w~y to 1:1not.her pereon iri the circum1:1t1mcer, of 

thlt>, cose 9 whlle flt the sf!me U.me ebf!nr:lonlng hie own root.~r.1E,l 

to Government iF, ext.rnorn.inflry P-nough; but. thflt ho eh01.1l0 

do eo e.f'ter rAceiv-ing fl specific Wf1ndng not to oo eo by 

Kour~bi, hlmself' fl rer::ponaih]A of':fic:lAl. of Governm~nt, ifl 

completely lnr.om~rehenFihle. 

The th:ira mr:1tter to which reference need he mr,1f'l 

iP. the comm0nt m8do ry the lerr11ricl tri r-,l ,ruag~ in th~• coi,n,pe 

of his jurJgment with rP-fi;crence t.0 the :inf'er,0nee t0 bf'! rlr!"lwn 

:rrom the f'f.lct th::it. the APP.~1 J ~n t. lAft Mfl own :rPofing m~.t:":'r­

ia le ~ncl cornPn t for thFJ 11 se of G0vernm0n t. Th,, ,T1Jf1g~ f:H\Y!cl: 

"Such en t1cti.0n on hip. prirt ~ouJa gu1.te conc~dv~• 
nhly he int.ended by h hr to ni,,f;k h :l~ wrongful 
disposition of government ,rropert.y F.1T1d :le nnt 
lrH~cnsietent with gui 1 t. of' the of'f'l'."'nce chf!rgr.id." 

We ~en find no jnetifiqntinn for such ,;in inf'Fr,-,nce, PYV1 the 

f~ct thof·, it wvs arf1wn mt•Y well he.vo been prej 1.1dicir.::il to 

the eppellf!nt. 

The f'infll !llBt:ter which we think sh0•.1ld be tek~n 

int,o riccc.'tmt ie thnt th"l evidP-Prr> leAVl'.'fl it nncerb:dn 

wheth~r KiPntcng0'A nBm~ w~A put on thA crnt9A hefrr~ it 



hec~me known thet th, ct:•(lt,;,a coulcl not bl:! shipped in 

'Nivange'. If', ae is poi;iaible, this w1:1s done earlier, 

then it would 1:1.ppeBr to rule out ,my suggestion thf!t th" 

appellant had ini;ended in th~ first irn~tance to steal 

the goo as f'or h:l e own benef'i t. 

In all the circum9t.ences we are of op:ln.ion that 
a strong ceee is required to establish the guilt of the 
ep_pellant. In our view the lt:?ar,nea ,Tlldge W8S not jus1:,if'fed, 

on all the evidence hefore him, in coming to the conclnaion 

thet there wee no reaaont=1ble doubt as to the crimin~l 

intention of the appellant,. In the .reeul t, in all the 

circumetanc~s, whlch we h1:1ve most carefully conei dered, we 

do not think that it would be safe to allow this conviction 

to stand. 

The appe~l wil.l he allow,:;,d i:ma the convi~t!on Anrl 

sentence quashed. 

SUV.A, 

~th APRIL, 1 966. 

(~gd.) R.H. Milla-Owens 
PRESIDENT 

( ~gd.) C. G. Ml:lraA~k' 

JUDGE OF APPEAL 

(agd.) Jocelyn Rodllly 

JUDJE OF APPEAL 


