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JUDGMENT OF MILLS-OWENS, P. 

I hRve had the advantage of reading the judgment 

of Marsack, J.A. and I agree with the order proposed 

for the variation of the award and with respect to costs. 

Clearly, there must, initially, have been considerable 

doubt whether the record contained sufficient material 

to enable this Court to substitute its own fj_gure as 

the proper amount of compensation. Even the concess

ions made by counsel on the heAring of the appeal appear

ed to me at one stage to amount to inviting us to act 

as arbitrators. There is however every reason to bring 

the litigation to a conclusion and, I agree, strong 

ground for refusing a hearing oe nova. As ~i., appears to 

me the course tRken on the appeal h2s but barely rendered 

it possi.ble for us to meke a decision on the amount to 

be AW8rded. 

~s to our refusal to hear fresh evidence, it is 

not a matter of penal1 sing the acqniring authority for 

its failure to go before the Court below armed with 

mAterial to substantlate its offerj it 1.s 8. me.tter of 

achiev lng fin all ty and of avoi dint~ R course which would 
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or might encourage ina deq_uate presentation. Paragraph 

(1) of rule 31 expressly provides for one instance in 

wh:l.ch a party may adduce fresh evidence, tlrnt is to say 

where essential facts have come. to his knowledge Rfter 

the decision, and otherwise provides that there shall 

be no 'right' to adduce fresh evidence on an appeal. 

ry 

The rule avoids introducing the additional qusli fi ca

tions which have been laid do~n in the decided cases 

elsewhere and, as I think, deliberately avoids doing so, 

the whole of the rule being carefully devisen. to meet 

the circumstances of the area in wl1 ich it was in tended 

to operate. On this view the provi.sions of paregraph 

(2) must, in my opinion, be construed as vesting in the 

Court the widest discretion. It is desirable that the 

Court should not tie its hands for the future; obvious-

ly cases may arise, of which this is probably one, where 

it becomes a matter of, so to Ray, 'greater hardship' 

in the sense of balancing opposing possible injue.ticea 

in deciding whether or not to admit fresh evidence. 

Here the proceedings were commenced on behalf of the 

acquiring authority and it did not take advantage of 

the opportunity given by section 10 of the Ordinance 

of 1951+ under w~1ich written valuatlons might have been 

put before the Court. In my view, the application in 

this case to adduce fresh evidence was in effect, in 

the circumstances of the case, an Hpplica t.ton for an 

opportunity to litigate the matter afresh and was 

therefore to be refused. 

No objection was raised to en award in the form 

of an annual sum, nor to treating the owners as if they 

held the whole 51 acres in common and each suffered 

damage by reason of severance; nor is any deduction 

to be made for betterment havtng regard to the terms 

of section 11 of the Ordinance. 

I would add that in cases such as this there i.e 

no reason why proofs of professionBl evidence ehould not 

be exchanged before the trial. 

R.H. MILLS-OWENS 

PRESIDENT, 

SUV.A, 
16th September, 1966. 
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I agree with the conclusione of the other members 

of the Court in this appeal and wish only to adrl some 

observations concerning the application for leave to 

produce additional evidence. 

Rule 31 of the Court of AppeBl Rules (No. 2) 1956 

mAde by the High Commi9sioner of the Western Pacific 

reads: 

1131.(1) It shall not be open, AB of right, 
to any party to an appeil_l to adduce new 
evidence iri support of his original caset 
but a party may allege any facts essential 
to the issue which have come to his know
ledge after the date of the deciAion from 
which the appe~l is brought, and may adduce 
evidence .in support of his allegations. 

( 2) 1rhe Court of Appeal m8y in any case, 
if it thinks flt, allow 0r re(luire new evid
ence to be ad~1ced, either by oral exam1nR
t1on in Court, by affidavit, or by deposi
tions tslter1 before an ex::irn:iner or commls-
s1 oner." 



2. 

This rule is tn ma.rkeil contraRt to what may be 

termed the usual rule, RS illust:rritea by Rule 21 (2) of 

the Fiji Court of Appeal Rules, wbtch provid~e as 

follows: 

"{2) The Court of Appeal shall have full 
discretionary power to receive further 
evidence npon questions of frtet, either 
by oral exBmination in court, by affidavit, 
or by deposition tRken before an examiner 
or commissioner: 

Provided that in the case of an appeal 
from a judgment after tri8l or hearing of 
any cause or matter upon the merits, no 
such further evidence (other thnn evidence 
as to matters which have occurred after the 
date of the trial or hearing) shall be ad
mitted except on special grounds." 

'l'he mass of' additional ev1dence which the I'espon

dent sought to R..dduce, d.oes not a_ppeRr to estgblish facts 

(as distinct f'rom expressions cf opinion of experts) which 

came to the knowledge of the respondent after the date of 

the decision of the High Commissioner's Court, and conse

quently the respondent very properly did not eeek to m.3ke 

use of paragraph (1) of rule 31. However, it is in my 

judgment necessary to t8k.e into account the provl sions 

of this psragrnph when considering the circumstances in 

which the Court of Appeal should exercise the unfettered 

discretion conferred upon it by paragraph (2) of the rule. 

I use the expression "unfettered" advisedly. The 

terms of the paragraph are not qualified in any manner, 

if the Court thinks fit to hear the new evidence. Being 

a court of law, this Court must not exercise this discre

tion in an arhi trary manner and certainly not in a manner 

which would mean doing injustiGe in all the circumstances. 

It does appear, however, that the rule-making authority 

has expressly enacted the rule in a form which will not 

enable some of the principles well eetabliehed in other 

jurisdictions to be applied wlthont riualification, 

In the first place, it is not necessary to show 

special grounds and some of the principles I refer to 

have been establ.ished because it is necessary to show 

special grounds. Those principles tend to instance the 

special grounds on whlch the relev.<m t court of Appeal 

will grant an application to adnuce fresh evidence. 
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On the other hand, some of the prtnclplee, e.g. thAt it 

is desirable that the course of litigation should be 

quickly completed and th8t it may often cause injustice 

to allow one pRrty to adduce add1tionRl evidence ~fter a 

full hearing or trial, are of course of generRl appli

c1;1tion. 

Nevertheless, there is a clear departure from 

the general application of these principles in para.graph 

( 1) of rule 31. J:<
7 or a p1;lrty to an appeal may, without 

any leave from the Court, adduce evidence in support of 

facts which have come to his .knowledge after the date of 

the decision. Considerations of com1equent injustice 

to the other party and of delays in litigation appear 

to be irrelevant. On this occasion, no ruling is re

quired as to any limitations that may be appropriate, 

but it is relevant to observe thst the usnal limitRtion 

that the evidence must be such as the party could not 

by the exerct se of' reason8ble diligence have known of 

at the time of the trial, does not seem to be applicable. 

Wh8t 1s cleBr is that a p1n·ty to an appeal is enabled, 

without leave of the court at ell, to Rdduce additional 

evidence in cir cum st a:nces in which leave might be re

fused under the principles that have been approved in 

other jurisdictions. 

This must be borne in mind in consider.ing what 

principles might be appropriate when an applic~tion is 

m1:1de under paragraph ( 2) of the rule. The :reasom1 

for the form in which this rule is enacted almost cer

tainly concern the long distances, poor communications, 

the ignorance of most litigants in the area of principles 

of practice and procedure and the fact that no legal 

advice or assistance is avail~ble to private litigante 

within the jurisdiction of the High Commissioner's Court. 

This Court should beer these reasons in mind when Rsked 

to exercise its discretion. 

On the present application, I prefer to base my 

reasons for refus tn g this appl.icatlon in the c i rcum

stances of these proceedings on the fact tha.t this 

particular applicant cannot show (,ind d:td not attempt 

to show) U1at r-iny of. the reasons for cr:inferrtng 

additional rights on an applicB.nt, or a wi.der dtscretion 

on the. court, have any relevance to the preeen t appU.-



cation. I agree with my brother Marsack that it would 

not be in the interests of justice to allow this parti

cular litigant to addnce All this additionR-1 evidence 

and, in effect, present R new csee, hecauRe in my judg

ment none of the considerations th~t l~d to the confer

ring upon tllis Court of a wider diRcretion than usual, 

apply in the case of this litig1,nt in the circumstances 

that have been disclosed, and the eppltcant has not shown 

that any other circumstances exist that would make it 

in the interests of juetice to grent this application. 

I agree with both the ohservattone end the con

clusions of the other members of the Court concerning 

the appeal and the cross-appeal and have nothing to adrt. 

C. WYLIE. 

JUOOE OF AP PE.AL. 

S1JVA 1 

16th September, 1966. 
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JUDGMEN'l' OF MARSACK, J. 

ThiR is an appeal ngainAt R judgment of the High 

Cnurt of the Western Pactfic given nt Funafut.1 on the 

11th .f:i'ebrnf.lry, 1966. The action in which judgment was 

given was brought by the appellantR against the respon

~ent for the determination of the amount of compensation 

to be paid in respect of approximately 51 acres of land 

1:1t Funafuti compulsorlly Bcq_uir1ed by the Crown under the 

Crown Acqui Ai tion of L1=ma.s Ordinance 195!.4-. The judgment 

of the lein•ned triA.l Judge awarded. compensation at the 

rr:i te of £7 .18.0 per acre for each year of the perlod of 

ncqu.isi.t:1.on of the lnnd hy the Crown, n,.1mely 20 years; 

nnd in sdditlon the Rum of £3,000 in respect of the loss 

of standing crops and trees. The appenl was not con-

cernea with the lump sum ::iward of .5-~3,000 but only with 

the amo1mt of £7,18,0 per acre fixed RS compensation for 

e::ich yeRr. 

The respondent hns filed a notice of croRs-qppeel 

Asking that the action bP remitte~ tn the High Cnurt of 

Pv=i l'/eRtern P8cif1c vdth nn order for retria.l on the 
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grounds thc1t ther8 was insnfficlent. mater:!.el hefore the 

Court npon wh1ch a judgment could pror.,erly be based. In 

the alternative the respond.ent see!re an order reouctng 

t,he sum of £7,18,0 per acre to £1+,,6.0 per acre, 

In his notice of cross-appeal the respondent 

sought leave to adduce at the hearing of the appeal 1=md 

the cross-appeal new evidence contained in 17 affidavits; 

the earliest of which is dated 17th July, 1966, and the 

latest 16th August, 1966. Counsel were heard on the 

preliminary point as to whether tlJ ese affidavits should 

be admitted in evidence Rt thB henring of the eppeal. 

'l'he application for• leave to adduce this new evidence 

was refused, and the Cour•t annoUJ1ced that the reasons 

for this refusal would be given later. The Court then 

proceeded to hear the appeal, upon the record of proceed

ings before the Court below. 

I nov; turn to the application fer leave to adduce 

fresh evidence before thi 8 Conrt. For a full understand-

ing of the matter it te neceRsar,y to exr=irntne Ahortly the 

"history of the litigation which culmjnatea in the judg

ment gtven on the 11th Fehrunry, 1966. 

On the 12th August, 1963, public notice was given 

that the land.s tn queatton were required by t.he High 
' Commissioner for public purposes, for a term of 20 years 

from thRt date. This 11 cit ice followed. a discussion which 

had taken ple.ce between Government officers and the 

n9.tive 01.ll'ners on the 13th April, 1963, when, upon the 

Fmggestion of the Resirlmit Commissioner, lt was agreed 

that one landowner should 11 talce 8 test case to the Court 

F.JO that the ,Judge could decide what was a fair rent". 

On the 11th November, 1963, a paper wae submitted by 

the native owners in whlch they explained in detail 

their reasons for refusing the r}overnment,' s offer of 

.£/1 .• 3.0 per acre. 

On the 30th N1guet 1 1965, solicitors acting for 

the appellants wrote from Suva thRt the claimRnte would 

he legRlly represented at the hearing of the claim for 

compensHtirJn. D11rinR; November 1965 .t t wes egreed 

hAtween the J\dm.i.n i stratl ve Offt cP,r, Fu mi fut i end the 

Aolic1tors concerne~, that a su.ttnble date for heBring 



of the cl8 i.m before t,h~ fl J ;d, Go11 rt of tile ifos tern Pe eifl c 

would bP, trnf;wPen the f'.ith ,rn.a 15th B'ebrlll'lI'Y, 1966. 

From this ti.me-tAble it appeRrs clear that the 

respondent hed, for over two yeRrA before the date of 

hP-l'lri.ng of the clai.m, been fully 8.VVA.I'e of the fact tll:;,t, 

the appellRnts were not SRtisfied with the offer made by 

the Crown, And of the reR8('nf:I for their dissatisfR.ction. 

'l'he re8pondent had also known for nearly stx monthfl prior 

to the date of hearing thPt Llie Appellants would be 

legally represented at the he::iri.ng. I conclun.e therP;

fore that the respondent not only had ample opportunity 

for an adeq_uate present::ition of his casP., but also full 

Jr.nowledge that such a present At ion would. be necessary. 

The bBsis of the Rpplication for leave to adduce 

fresh evidence was, in counsel's suhmisRion, the inade

r:11.18.cy of the evidence pnt before the Co1Jrt below. The 

evidence sought to be intro&1ced consiRted very largely 

of what might be ref'erred. to f!A "ortnion ev1d.F-nce 11 , i.n 

the form of vo.lu.B tions of the land in 'JUeetion - in 

some cases ma.de suhsequently to the tric11 - and also of 

oplnione as to tl1e sui. bitiility of the lBna. 1.n question 

for the growing of coconut palms. Some of the affi

davits referred to recordR, kept by the Government of 

the /Jilbert and Ellice Islands Colony, of sales And 

leases of land elsewhere in the Colony over a term nf 

years. At the tri81 of the action the respondent was 

represented by the Administrative Officer who, in an 

Hff1.diwi t in support of tt1e application to adduce fresh 

evj dence, deposen., inter a11a, th:,t relevant pepers and 

reference baoke were not, r:wiJi.lPJl}e t.o h.im to consult 

when the case of' the oth':'·r pBrty was present.en; 8nrl 

f1.1rther, that on A.ccount of the preRsnre of his norrn:=il 

cluties he had been prevented :from aevotLng as mnch time 

to the actjon before, during i=inn. Rfter the he:=iring as 

he sh011.lrl. h::i.ve clesi.red. 

At the he8rlng of the Rppe::il lt WRS concedAd by 

t.11e lenrned Sol.1 cl t.or-rJener;:11 th:~t the Crown h.ad been 

.9t; fault in the Co11rt bf!low tn fni.ljnp: to present it.A 

r~~•Re aderp.1st,ely. It, 8ppesrs to me thnt the fl_pplica.

f;iQn for leAve to cnll fr'PA!l ev:l.rlence is d.1.1e ent.trely 

to !;he fAct thR t the respondent had not t8ken the OpJ)0T'

t.uni.ty .SJfforded to lllm of GFilling R.11 the evid.ence whicJ1 
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wa.s readily av8ilahle, and would hnve heen cRllerl if 

the case had been RilAVl~tely presented. 

Counsel f'or the rPnponoent e,"X"pressly bases his 

case for the introouction of fresh evidence, on Rule 

31(2) of the Court of AppeAl Rules (No. 2 of 1956) 
under the Pacific Order in Council 1893. This reads: 

11 31. (2) 'l'he Court of AppeRl m3y in eny 
case, if it thinks fit, e.llow or require 
new evidence to be Rdducert, either by 
oral exAmination in Court, by Affidavit, 
or by depositions tRken before 1:1n ex8-
rniner or commissioner." 

CounRel emphasises that the discretion p:rAnted to the 

Court under th8 t rule 1. s unfettererl. 'l'here Rre, we 

think, good grounos for counsel's submission th8t the 

rule weA deliberately made less restricted than in the 

cAse of the corresponding rule in force in England or 

.1.n Fiji, becr.iuse of the winely scBttered nature of the 

WeAtern P8cific t~rrttorir:1R "ma of th13 f'F:Jct thAt th0re 

are no resident solicitora in pr8ctice in the terri-

torJeA covered by the rule. 'l'here 8 J'e t•r✓ O leg1:1l off:l.-

oerR attqched to the Hinh CommisRion of the Western 

F.1cific, b11t they B.re reRident 1;1t Hnninr::i tn the 

BrltiAh Solomon IslAnr:ls Protectorate, not in the 

Gilbert ~nd El.lice !RlandA, 

J\1 thongh the r:liBcrP.ti nn gr:rnted to the Court by 

the rule quoted j_13 not Ruhject to the restrir:tionA 

imposed by the narrower rules in f'orce 1n England or 

in Fiji yet, in my opinion, a pRrty making such an 

r:ippli cation mn st show, in order to succeed, that the 

lnterests of juf.tice dernsnn. thet the application should 

he gr:m ted. The inherent danger of allowing a party 

to re-open a c9se alre8dy decided, 8nd to present it 

says in Sanders v. Sanders (1881) 19 Ch.U. 373 at p.380: 

"'The appellant has applied for leave to 
adduce fresh evidence, but I am of opin
ion th8t it ought not to be granted. · 
The applicPtton .i.s for nn indulgence. 
He rn:lght h::ive 13.n.rl11r.t=:Hl the e,·idence in 
the co1Jrt below. 'l'h,-,t he mit:ht have 
flhared his case better tn the court 
below ifl no ground for leave to adduce 
fresh evidence before the Cnurt of 
Appe::il. Ae it ha8 often been Raid, no-
thing is more clm1ge.ro11s th:::m to allow 
fresh oral evidence to be i.ntroduced 

11 •::ifte.r R case hns heen dism1Bsed in court. 



'J.'h.i.s w,H, 111.1.nterl with 8pp':,vril by The:ir L,orc1P,.hips of th": 

J'rivy Counei.J i.n l,ePder v, Ji;Jlis (19:53) il..C. 52 r3t p.66. 

It is truA tl'JAt in Hule 9(::i) of Order 5R, defin

ing the Jiowers of the Eng.Li.sh Conrt of .Appeal with 

reference to tr1e ::trlmi.scdJ1r1 of fresl1 evldencP, there le 

R deftni te provision thqt in the en Re of Rn A1-1peAl from 

A judgment after tri8l or henring on t11e merits no 

further evi(:lence srJBJ.l he 8,lrnttted except on R._pecial 

~round8. Those special grounds Rre well settled. 

They were stated by Denning, L.J. in Ladd v. Marshall 

(1951-1-) 1 W.L.R. 11-1-89 C.A. at 11-1-91: 

"first, it mnst be shown that the evid
ence could not have been ohtained with 
reaRonable (Hltgence for ,me at the 
trial; secondly, the evidence m112t be 
811 ch tlrnt, if given, it would probably 
have an important influence on the re
sult of the case, though it need not he 
decisive; thirdly, the evidence must 
be such as 1s _presumably to be believed, 
or, in other words, it must be apparent
ly credible though it need not be uncon
trovertible.11 

In Shedden v. FRtrJck (1869) 2? L.'l'.N,S. 631 

at p.634 the general principle ~,tch should he applied 

in dealing with applicati.ons of this character is de

fined in the broadest terms by Lord Chelmsford in this 

way: 

11 It is an 1nvariHble rule in i:,lJ the 
courts, ancl. one founderl. upon the clear
est principles of reason and juGtice, 
that if evidence, whtch either was in 
the possession of parties at the time 
of a trial, or by proper ~iligence 
might have been obtained, is either not 
produced or has not been procured, and 
the case is decided adversely to the 
side to which the evidence was avail
able, no opportunity for producing that 
evidence ought to be given by granting 
a new tri0l." 

Although, 8.B has been stated, the cases cited 

were determtned upon the conRt.rnction of the rnle 

spec1f'yi.ng that permi.sRl.on cBn he granted onl;v for 

special reasons, and thPre is no such limitation in 

Rule _31 (2) nnder which tld.s a_ppUc.r.it.ion is brou~;;ht, yet 

the jutlgments clenrly 1ndJ.cate that ln no c.ircumstances 

should leave to ad~1ce fresh evidence on Appeal be 



11.e;htly granted. Respect has FJ1wsys been shown in the 

Courts to t,he principle interest re-!.Q_ublicae. ut sit 

f.!}!.!.S 11 tiury_. Ii_:ven if the discretion of the Court 

under Rule 31 (2) ts unfettered; even if "special 

reasons" have not to be established to the satisfac

tion of the Court before leave is granted; yet I am 

f'J rmly of opinion thR t this Court should not grant 

leave to i:=i.rld.uce fresh ev.idence unless sntisfi.ed. that 

in all the circumstances of the case .injustice would 

be caused by refusing leave. 

In the present case it appears that all the 

facts which it is proposed to add.nee by way of new evid

ence were in the possession, if not of the Resident 

Commissioner, at J.ea1?t o.f' the Ad.mJni.P.t:rRtion which he 

repreF.lents. The veluationA and opinions which have been 

obt:<ilned. since judgment W8B delivered could easily hRVe 

been obtained before the case was heard.. No doubt 

legal RSBietance would, if requested, have been made 

available from the Head~1arters of the Western Pacific 

High Commission, which iA the controlling authority for 

~he territories of the Western Pacific including the 

Gilhert and Ellice Ielana~ Colony. :ram Batisf.led 

that the respondent had aneq_1w.te notice both of the 

main contentionB of the claimants and of the fact thRt 

they would be legally represented at the hearing. I am 

satisfied that if the application made by the respondent 

for a new triRl, with the almost inev:ttabl e introduc

tion of this large volume of fresh evidence, were grant

ed, substantial inj118tice wo11ld be caused to the appel

.li:ints. I find. myself un:i,ble to accBpt the submission 

of the learned 8olic:ltor-Gerier::1l tlint thts case falls 

within the principles laid down in Crook v. Derbyshire 

(1961) 3 All E.R. 786, where leave to call additional 

evidence on appeal was g'l'Rnted on the ground that tlli s 

evidence had bf!come relevr,nt only during the course of 

the trial, and the neceBsity for it could not reason-

8.bly have been anticipated. earlier. In my view the 

respondent wae in possession of Rll facts material to 

the inqntry and coula have add1Jced them in ev1c1ence 

at the inCJ_u:Lry if he had thought flt. 

In my vi.ew, the Conrt's decjsion to re,iect the 

addlt,iorn:il evld.ence tend""r'ed ann. the application for 
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ret.r1til wa.s pror,,r.ly hc1nA<l noon t,hR fn~ts of the c,i:ise 

as preAented to the Goux-t, and 8 :Ctnding trwt ~my other 

decision would work an injustice to the Appellants. 

It now becomes necesssry to consider the AppAal 

r:ind the cross-rippe:al on tt,e hi:wis of the evidence gJven 

in the Court below. I a~r~e thRt in some respects 

evidence of 8 more detailed charRcter might well have 

been given, and that the task both of the trial judge 

and of this Court might thereby have been rendered con-

siderably easier. Rut on a careful consJderation of 

that evidence and f:l study of the text-book, Piggott on 

Coconut Growing, which it was agreed hy counsel could 

be rel:ld by this Court Ann. Accepted as m.t thori tB.t i ve, 

it ie in my opinion poRRihle to come to a concluRion R~ 

to the amount of compen813tion which should he awRrded. 

\-
Clearly the awarrl~~)mc1de hy the trial Judge cannot 

stand, if only for the reas6n that he has made a mathe

matical error in calculRting that a yenrly net revenue 

of £33 per acre, capitalised at 6 percent, would give 

. e capital value per acre of £138, 1~~t in fact iA 

the main burden of the nppellant's case on appeRl. 

It ts accepted by cci1msel 01.1 both sines thnt the 

method of Assessing the omount of compensation to be 

prdrl per a.ere per yeBr for the re,1uirerl period of 20 

ye,irs shonlri be primRril~r to det0.rmine the proc1uctiv!':' 

value. No fi~1res are ~vnilahle to show exactly how 

mnch copra the lnnd in rJUeation lf1 re::i.sonF.1.bl,v cHpshle 

of producing. In Piggott's hRndhook, rnge 8, th8 aver

age anm111l y1e1d of' copra per acre in Hsome importHnt 

produclng areas" is set out ln t8ble 5. The fignrf'.8 

rHnge from O.li.8 per ton in the PhiUppines to 0.16 in 

the FrAnch Facific atolls; 8nd the aversge of all the 

fi311res quotea ln the t~ible arnnuntr: to 0.31.~ tons to the 

A.ere. P:I ggott however· commr;,n te t, h21.t these f'lgnrcs rire 

very low, and t11.~1t. under 1/(Jod c~On(Utions find. with proper 

mrmagement 8. pVmt2tion should have 8n a.nmwl yleld of 

About 0.9 tons of copra per acre. Th'? Rct 11;:il aree under 

cocor\llts tn the Furrn.futi atoll ts not known; but on 

tt1e 8f1Rtirnpt1on - wf1Jch wci8 :=,ccepteil ,98 reeflOTI8ble :In 

t,he ::ir;:wm~~nt hefore ns - th8t, rm!'-thtra of the entirP

e.re8 ts covered witJ1 coconnt plant,ntione, then the 
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average anmuil y1eld ie 2.25 cwt. per Rcre or 0,112 tons. 

'rhie fig11rP.. ls hAsed upon the Government stFJtistics of 

the total copra. production on F'unafnti. 

In the absence of detailed and accurate evid

ence as to not only current prod:uct,ion of copra from 

the area in g_uestinn, hut r:iJJio the f'tgiu·e to whlch tllr:it 

production could. be rAi sed by employment of the most 

efficient f'armJng methods, any estimate of production 

must necessarily be somewlrnt conjectura.l. For the 

purpose of the assessment of compensation the respondent 

is prepared to accept a fi~ure of 10 cwt. or 0.5 tons 

per acre. In my opinion, on the figures supplied, 

thi.s f'igure is a very reasonable one Rnd I think the 

Court could properly act upon it. If' this figure is 

accepted it means that the total annual production from 

the 51 acres concerned would be 25,5 tons, which at the 

Agreed VAlUe of .£28 per trm at Funafuti would me,m :::i.n 

annnal yield of £714. It is conceder,l by both parties 

that the figure fixea by the le2.r•nea trial Judge as the 

cost of production, namely one-third of the proceeds, 

is reasonable. Deductin.e; therefore one-third of this 

sum of .£714 by WAY of production costs we are left with 

a figure of .£476 per Annum ae the net revenue from the 

51 acres. It is also agreed by the parties that the 

proper rate at which this should be capitalised is 

8 percent. '.rt1is then will give 8 CE'.pitf:ll v;::i.J.ue of the 

land in question 8.8 £5,950. From this mi.mt be deduct

ed the improvements necess:.,ry to procl-11ce the income. 

Accepting the averBge density of coco1wt palms on the 

atoll as 76 to the acret then at the agreed figure of 

10/- per coconut palm the tot0.l Rmount of derluction to 

be made for improvements is £1,938. This leaves a 

balance, representfr1g the untmproved value, of I~.i.,012. 

Applying again the 8 percent rule th:i.s glves an annual 

value of £321, namely £6.5.2 per acre. 

In the judgment under appeal two sums were added 

to the figure calculated upon the productlve value. 

'l'hesFl were: 

(a) £5 per acre for "sevArnnce value: 11
, 

payable at 5/- per acre per Bnnum; 

(b) £15 per acre for "specl8l potentifll 11
• 
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As fsr ao severmwe value i. s concP-rnerl the Crown J- ;2 
concedes Uwt rrnme amount is prop")rly pByBhle, ana hAB 

offered £3 per acre as e reasonable amount under this 

head. It is impossible to give an exact valuation of 

what is called "severance value". Mo reasons were put 

forward by the Crown for fixing the fie;1J.re st ;£3 per acre. 

The learned trial judge had the advantage of personal 

observations of the lana concerned and of the conditions 

app11.cable. In these ci. r·c11mflbinces there seems no good 

reason for disturbing the ffi1ding of the learned trial 

judge; and consequently I would allow the further sum of 

5/- per acre per annum under this head. 

With regard to what is referred to in the judgment 

as "speciRl potential", I can fj.nn no evtdence in support 

of any such claim. At the heRring of' the appeal counsel 

for the appellants conceded - very properly in my view -

that there was no evidence justifytng this allowance. 

In these circumr~t,anees I thlnk tlwt no extra payment 

should be made under this head. 

In the result I would adjudge that the proper 

amount payRble per acre per annum over the 20 yeRrs for 

which the land is required hy the nrown is £6.10.2d. 

As the award of £3,000, in respect of dnm<ige s1.1ff(~reo 

from loss of standing crops mid trees, is not attacl{ecl 

by either party, that portion of the award will not be 

affected by the jndgment of thj_s Conrt. 

~ccorcHngly in my j1-1dgmen t thr""re sho11.ld he an 

order dismissing the sppeAl and Rllowing the cross-appeRl 

in part. 'l'he ju.dgrnent of the Go11rt below should. he 

variecl hy s11bsti.tuting the ngnre of £:6.10.2n. for 

£7.18.0d. as the compensBtion payahle per acre for each 

year of the period of 20 years. 

Although the respondent has been partly successful 

in this appeal I am of' opinion that the costs of the 

appeal should he borne hy the respnndPnt. It wqs con

cedAcl hy the lf:'.FtI'n8rl i3ol i,:it,0r--/fpn,?rr-,l th:1t Ud.D ,,,ouJ.0 hr-> 

a propp,r orrler to 111~k e in view nf r, he fn ct, th:::i t, tl1 e C8 PA 

w;:,.s not prop1;;.rly preRented hy or on heh!:llf' of the Crown 

1wf'ore the .Ler-irned triril jitd,~P. In my view the,re F1.llou1a. 
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accordingly be an order th~t the appellants' costs of 

the appeal be paid by the respondent. If the parties 

a.re unable to agree upon the quantum of these costs 

then they should be fixed hy the Registrar of this 

Court. 

,JUDOS OF AP PEAL 

SUVA, 

16th September, 1966. 


