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This is an appeal against conviction before the 
High Court of the Western Pacific sitting at Gizo, 
British Solomen Islands PrLltectora~e, on the 23rd 
Match, 1966, on two charges, burglary and attempted 
rape respectively. '.:'he appellant was unrepresented at 
the trial and was without the assistance of counsel in 
the preparation of his notice of appeal. The appeal, 
which is against con'liction only and not against sentence, 
hal been brought on a grouna. which is set out in the3e 
words in the Notice of Appeal: 

"It was John Kale• and William Henry Kuloni 
who forced me to commit these offences. 
t have been punished and they have been 
let free. They should be punishecl alSIJ 
because it was them l;hat made me do it." 

At the bearJng of the appeaJ thJR ground was 
expressly abanduned by COUI'cSF:! and leave was sought to 
adduce another ground in these termG: 

''That the learned t,rJal judgr.! errec1 in lm7 
in not complying with section 244 of the 
Criminal Procedure Code. 11 

Leave was f,',ranted by the Court without ob,iection f'roni 
Crown Counsel. 

Section 244 of tho Criminal Procedure Code 
1961 for the British Solomon Islands Protectorate 
rcadR: 

"2L1J-1-. If the accused pleadR "guilty" 
the plea r:ihall be rer'.or·c1ed anri he may 
be c·onvicted thel'eon," 



It- 7 

The He cord sets out very b rief1y what took 
place before the learned trial judge when the plea was 
taken. It appears in these words: 

''Charge explained to the accused: J.B. 
Accused when called upon to plead says: 

FIRST COUNT: 
SECOND COUNT: 

UuiJ ty 
Guilty 

Court enters a plea of: 

FlH8T COUNT: 
SEGON.LJ COUNT: 

Not Guilty. 
Not Guilty." 

Counsel conte~ds that although the section makes 
it mandatory for the trial judge to record the plea, 
and provides c-nly that a conviction ma,y be entered in 
accLrdance with the plea, yet the trial judge has no 
power to record a plea ~r guilty and immediately with
out further reference to the accused to enter a plea ~f 
not guilty. The plea of not guilty, in counsel's con
tention, can be entered only under the provisions of 
section 245, which for the purposes cf this appeal limits 
the right of the Court to proceed to trial only in the 
case of a ~lea ~f not guilty or 0f refusal or inability 
to plead. Co·msel contends that as the trial judge 
entered a plea of not guilty and proceeded to trial after 
the accused had entered an unequivocal plea of guilty 
the trial is a nullity and the convictions follnw~ng the 
trial must be quashed. 

Counsel emphasises that there is no evidence of 
any "ambigu.i ty' such as thaG referr ;d to by Lord Reading 
C.J. in Rex v. Golathan (1915~ 84 L.J.K.B. 758 at p,759: 

11 If there is any ambiguity in the plea it 
must be treated as a plea of "not gull ty'' 
and the trial must proceed in the ordin
ary way.tr 

Here in Counsel's submission there can be no guestion 
of ambiguity as the Heco~d maKes it clear that the learn
ed trial judge had fully explai.ned the nature of the 
charge to the accused before he was called upon to 
plead. 

Counsel's argument. has the rnfn·i t uf' originality . 
.An ap.IJellate court is seldom called upon to upoet rr 
conviction on the ground that the trial ,iuc.ige has lean
ed too far in the dir~ction of acting in what he con
siders t~ be the best interests of tl1e accused. The 
actirin of the trial judge in this case cannot be inter
preted Ltherwise than as a practical expr~ssion of the 
court 1 s reluctance to convict an accused person, who 
is without the benefit of legal advice, nf nny offence 
without being satisfied that all the ingredients of 
that offence have been proved beyond reasonable doubt. 

In our view there is a duty cast on the trial 
judge in cases where the accused person is unrepresent
ed to exercise the greatest vigilance with the object 
of ensuring thut before a plea of guilty is accepted 
the accused person should f'ully comprehend ex11.ctly what 
that plea of guilty involves. As was snid by Lard 
Reading C.J. in Hex v. Golnthnn (supr~) at p.759: 

8/ 



11 It is a well known pri.nciple that ::i man 
is not to be taken to have admitted that 
he has comrni Lted an off'tmce unless he 
pleads guilty in plain, unrnnbiguoun 8nd 
unmistakeable turrns.t1 

To this statement of the law could pro~erly be added 
that not only should the plea be unambiguous but that it 
should be given in full understanding of c1ll thc1t it 
implies: IL v. Vent (1936) 25 Cr. Ap. I-L55; R. v. 
Griffiths (1932) 23 Cr•. Ap. R. 153. 

Although, perhaps regrettnbly, the learned trial 
judge in the present case had not set down rs a matter 
of record the considerations he had in mind when, after 
h~ received a plea of guilty, he entered the plea of not 
guilty, it is we ~hink clear that he must have tnken 
that action 1·:1 whnt he considered to be the interests 
of the accused. 'rhe depcsitions indicated thnt the 
accused, while admitting the f8cts of ttie entry r.md of' 
the altempted rape, had put forward twu excuses for his 
cond~ct: that he had been forced by two boys nsmed John 
and Henry to go and commit the nets complc1.ined of, and 
further that he hc1.d committed these acts when under the 
influence of liquor. .i":n certc1.in circumstn.1ces either 
of these ~actors might have amounted ton defence. 
Although thes6 factors were in the mind of the accused 
he may well have felt when pleading guilty th~t all he 
was admitting W8S the entry into the house and th,~ 
attempt~d rape. We have no doubt thnt the leorred trinl 
judge had this in mind when the plea was t:::1ken anrl thnt 
he coused o plea of not guilty to be entered in fnlrness 
to the accu8ed, so that every 0pportuni ty sho1 1 ld be 
given to the accused to put f1Jrwar( the defences, if 
such were nvail&ble, arising from the excuses for hiB 
conduct thn t he had al "Bady mo.de. 

The obligations on the part of the CouI't in cases 
of this character are stated in 10 Hals. 3rd I~d. p.4O8, 
pa:..•3.. 742: 

"Ple8 of guilty, A prisoner is not to be 
taken to admit c1.n offence unless he pleads 
guilty to it in unmistakeable terms with 
apprecintion of the essential elements of 
the offence ............................ . 

In the case of or. undefended prisoner 
care must be taken thut lw fully under
stands the elements nf the drime t1J which 
he is pleading guilty, especially if a 
good defence is disclosed in the depositions. 11 

In the result we are satisfied that the lenrned 
trial judge WclS acting in the best interests of' the 
accused when in the circumstances disclosed he refused 
to accept a pl eel of' guilty nnd entered 8 pleet of nn t 
gui 1 ty. We think that the rnnre usuBl Gnd tne prefer~ 
able course wot.:ld hnve been i'nr trrn lourned judge to 
explnin to the accused the considern.tione he had in 
mind and to invite him to altur his plea to "not guilty 11

; 

but we are entirely satisfied thnt no miscarringe of 
justice occurred as a result of the course he adopted 
which may have been influenced by doutJts as to the 
ability of the accused fully to understund those con 
siderntions. 



For these re.:1sf'ns the oppesl r1g'.:dnst conviction 
fails. 

At the hoar.lng of the 8ppu1l counsel for thu 
appellant roised the quos tion of ncn tc:ncc und submitted 
that though no formal notice nf appenl r'gninst sentence 
had been given this Court h1~s 8.11 inheI'f:jnt power to vary 
the sentence in appropriate c:_,ses. He strongly con-
tended that as the two offences in respect of which 
the nppeLlant W,3S convicted reolly formed prirt or the 
one offence the sentenct::s should ho:;u been made con
current nnd not consecutive. There mny be merit in 
this contention; but tlw npproprlnte procudure laid 
dvwn in the Court of 11.ppenl Rules No. 2 195E, mode 
under the Pacific Order in Council 1893, has not been 
followed. No nppenl against sGntence hns been lodged. 
No application ha~ yet been mnde t~ this Court for leave 
to appeal out of timo. Consequently there is nothing 
before us upun which we can act in tlw wuy of varying 
the sentences imposed. 

For the reasons ~.lven the ;ippeal ngninst convic
tion is dismissed. 

13th June, 1 966. 

C. J. HA~ME;TT 

PRESIDENT. 
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,JUlJGE OF JU'PEAL. 

C. C. M A.HS,\.CK 

JUDGE OF APPEAL. 


