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The argument before this Court has taken a different 

course from that in the Court below. It is now the case 

that if a conviction is to be sustained it can only be by 

the substitution of a verdict of guilty on the alternative 

count, that of having possession of a yassport endorsed 

with a forged entry permit. It has throughout the pro

ceedings been accepted that permits for entry into New 

Zealand are issued by the Immigration Department here ns 

agents for the New Zealand Government under an administrative 

arrangement, not under the Immigration Ordinance. It is 

accepted also that the appellant was not, in fact, an immi

grant. The purpose of su~h permits is to secure entry into 

New Zealand,not to authorise departure from the Colony. The 

question which now arises in this Court is whether section 

19(1)(e) of the Immigration Ordinance extends to create 

the offence in the Colony of possession of a passport 

endorsed with a forged perm! t purporting to 0uthorise entry 

into ano thcr terr! tory. The charge is not one of forgery 

committed in the Colony or of uttering 11 forged document 

in the Colony, although analogous. 



2. 

Section 19(1)(e) is to be conntrued in the light 

of the Ordinance as a whole; in the context. In this 

respect the argument for the appellant is that the Ordin

ance i.s concerned with immigration and therefore the 

section does not extend to the case of the appellant who 

at the material time was an emigrant. Secondly, it is 

argued that a question of territorial jurisdiction arises; 

or, as I would prefer to put it, thnt in ascertaining the 

ecope of the section the general principles of international 

law are to be borne in mind, namely that the courts of 

one territory do not seek to enforce the penal or political 

laws of another territory. In this respect, it is suggest

ed, a conviction would be a means of indirect enforcement 

of the immigratiori laws of New Zealand. It is, of course, 

open to one territory to give such aid, by means of an 

appropriate provision in its own penal laws; the suggestion 

is that section 19(1}(e) is not to be construed as extend

ing unambiguously to the case of a person leaving the Colony. 

As has been pointed out, the 'long title' of the 

Ordinance refers to the control of immigration. Paragraph 

(m) of section 19(1), it may be noted, creates the offence 

of using any permit if.lAUed to or in respect of another 

person, which is what the appellant in fact did. A prose

cution for that offence would not have succeeded because 

•pennit' is defined as one issued under Lhe Ordinance, 

that is to say under section 8, 9 or 10, whereas this cnse 

concerns a permit issued under an administrative arrange

ment. I turn to an examination of the Ordinance as a 

means of ascertaining the context in which section 19(1 )(e) 

is to be construed. Section 4 specifies the powers of 

immigration officers. It author1ReA tt1e i.nterrogrition and 

medical examination of persona wishing to enter the Colony; 

in the case of persons leaving the Colony it a.uthorisee 

only that immigration officers may require such persons 

to make and sign any internationally recognised form of' 



declaration. ThiA is the only inetance in which cle~r 

reference iA me.de in the OrdinAnc:\~';'~j;·;jn~,~- q
4ff is 

arguable that this means thet t.he Ordinance is not to be 

tRken as restricted entirely to the control of immigration; 

I \ 

on the other hand it may be said that wherever it is intend

ed to refer to persons lE>aving the Colony the Ordiuance uoe0 

so expressly. It may be noted that section 4, and section 

19, provide for offences in the C8se of immigrants who 

contravene the provisions of section h- but not, it appenrs, 

in the case of persons lenving the Colony who refuse or 

neglect to ma.ke the required declarotion. Part II I of the 

Ordinance is entitled "Entry into tl1e Colony"; the pro

visions of the sectione comprised therein (sections 5 to 

14) are in conformity therewith. Part IV is entitled 

"Removal of unlawful immi;,1,rants from the Colony". It com

prises sections 15 and 16, which both conform to that head

ing. Section 19 is comprised in the remaining part of 

the Ordinance, n~1mely Part V, which is headed "Miscellaneous". 

The first of the sections in this PArt, nRmely section 17, 

relates to the protection of immigration officers from 

liability in the performance of their functions. Section 

18 provides for appeals from the decisions of such officers. 

This section makes no reference to persons leaving the 

Colony. Section 20 authorises the me.king of regulations; 

it ~efers specifically, in three instonces, to persons 

enterlr~ the Colony, but not, in any instance, to persons 

leaving it. The final section, Rection 21, iB a repealing 

end eav ing enactment; :l t refers expressly to persons enter

ing the colony, but not to persons leaving it. 

Section 19 is an offences nnd penalties enactment. 

In subsection (1) it sets out, in some fifteen parngrRrhs 

(a) to (o), various offences. Subsections (2) to (5) 

prescribe penalties, with supplementary provisions. Sub-

section (6) relates to re~oval orders, thnt in in rel~tion 

to unlawful immigrants. Subsection (7) relates to the 



case of prohibited immiGrnnts. 

contain supplementary provlaions. 

SubAections (8) nn~ (9) 

No single parngrnph of 

subsection (1) refers specifically to persons lenvin~ t~A 

Colony. A number of the paragrspha refer expressly to 

immigrants; for example, paragraphs (g), (h), (1), (1) 

and ( o). Other paragra~hs do eo by implicetion, by refer-

ring to permits or exemptions granted under the Ordinance; 

for example, paragraphs (0), (b), (f), (R:), (m) and {n). 

'Fermi t ~~ls defined, by section 2, to mean a permit i smi.ed 

under the Ordinance, and 'exemption', in the context of 

the Ordinance as a whole, means 8Il exe~ption from restric-

tion on entry (vid.e sections 6 and 7). It is particul~rly 

to be noted that the earlier part of section 19(1)(0), 

under which the appellant was chnrged in the 1'1.rst count, 

refers to permits nnd documents insued under the Ordinance, 

and can thus have reference only to immigrants. The word-

ing of this earlier part of section 19(1)(e), AO fnr RS 

material, is: " has in his J'OSscsston eny forged 

passport, permit or other document iAsued under this 

Ordinance " . . . . It is accepted tlrnt the reference to 

passports issued under tile OrcUnnnce is an error, ns pnss-

ports are not so isnued. '.rhe ln tter part of the pnrngrBph, 
..5 

under which the second count is .luid, create2', the offence 

of poseession of "any passport in which any visa, entry 

or endoraement hao been forged II . . . . This may be compnred 

with paragraph {f), which, as in the case of the enrl:l.er 

part of paragraph (e), refers expressly to passports, permits 

or documents issued under the Ordtnance. Al though ttwre 

may be room for doubt, I would be prepared to hold that 

in the latter part of paragraph (e) "passport" means a 

passport wheresoever issued, be it a Fiji passport, en 

United Kingdom passport, or n foreign one. The rptePtion 

then is do the words "visa, entry or endorsement" lnc.lude 

permits for entry into some country other than Fiji. It 

will be observed. that to conclude thn t to be so it would 

be necessary to hold that what is eleewhere referred to 



as a 'permit' is, for the purposes of depcJrture from the \~ 

Colony, vn "entry" or 11 €ndorsemP-nt". T.h.ir, chpnge of langu-

age mBy, perhaps, operate both wayn; in fnvour of the con

struction that as the word 'perm.it' (defined ns it is to 

mean a permit to enter the Colony) is no longer used, the 

proviaion in question is not concerned solely vd th immi

grants; t.o the contrary, that if thnt wns whnt was int~nded 

it would not have been left to mere implication, and that 

the words "visa, entry or endornement" were chosen ns 1'1ordA 

appropriate for reference to whatever form a forej.gn 

'permit' might take. Une of the word "visa" is, I thlnk, 

e. neutral f'actor. Whet is cleflr i e thnt, oetem~i bly, full 

f'orce and effect may be given to the lRtter part of section 

19(1)(e) by the construction that lt applies to perAonA who 

enter the Colony. 

From the foregoing examinntlon of the proviRionn of 

the Ordinance it is appRrent, in my view, thnt with the 

single exception specified in section 4 (rel8ting to inter

national forms of declPrnt:1.on) the Ordirnmce is exelur.d.vely 

concerned with immigrr1 tion. The purpose of section 19 is 

to provide in en 'ownibus' form for the offences to whlch 

the provisions of the Ordinance give rise, in p,upport of 

and for the furtherance of the ohjAct of thP Ordinance. It 

would, in my view, re~uire nn exprcns reference to persons 

leavlng the Colony before any p8rt of section 19 could be 

held to apply to them; here we hnve an equivocal exrreoriion 

contAined in a portion of n stngle paragrn.ph of the section. 

I think thiA is enpecinlly so where the so-called "endorsement" 

ie not one sanctioned by the Ordinance but is an administrntive 

act deriving no HU t hori ty from the OrdJrmnce. There in 

no ren.eon why such an adminictrnti.ve nrrnngement should not 

he made, nor why R pennl pro,1.1. sion s)1ould. not, by the nne 

of appropriate language, he extended to nuch R.. cnse. R11t 

as the present cose starnls a pennl provinion of the Orr'linnnce 

i e sought to be applleo to a circum ntnnce, :ma to n ilocnment, 



6. 

which come into existence by renson only of nn orrnngement I+ 
which is not contemplated by the Ord.inunce; in effect, ns 

I see it, a sm1c ti on in tended by the Ordinance for one 

purpose is sought to be applied for another purpose; wh:Jt 

is, in fact, a forgery intended to acld.eve entry into 

another country is sought to be made punishable under provis

ions designed to control entr•y into and residence in this 

country. We1·e it not for the adminiotrnti ve arrangement 

referred to, it would never, I feel Bure, have been contem

plated that section 19(1)(e} refers to persona leaving the 

Colony. It would not ordinar•i ly be the cnne thr1 t the penal 

laws of one country are considered as designed to give effect 

to the immigration policy or requirementa of another country. 

One would loolc for an express, posnibly even a reciprocal, 

enactment unambiguously to thn t eff'ect. Nor woul'.i it ordin

arily be of' interest to one countr'y to control entry into 

another country, least of all to the e.,c tent of endeavouring 

to enforce compliance with the immigration policy of th~t 

country. •rhe Ordinance ex1,Jresses no such interest, either 

directly or indirectly. ln my view the arrm1gement which 

has been made in respect of persona wishing to enter New 

Zeeland from Fiji, whilst no doubt good in itself, does not 

have the necessary legal subs tra tnm or f'ounda tton whereon 

to enforce, by penal means, compliance with New Zealond 

immigration requirements, It is, of course, a situation 

which can be easily remedied by legislation. 

For these reasons I find myself unable to Rgree t!u!t 

there should be a conviction on the alternati11e count and 

would allow the appeal. 

PRESIDENT. 

SUVA, 

December, 1966. 


